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Whoresof theCourt

Psychologistas De Facto
Triersof Factin OurJusticeSystem

In Februaryl992, [Eileen Lipskertameto the FairmonHotel

ballroomin San Franciscto explainthe proces®f her memory
returnand her testimonyat the trial to the AmericanCollegeof

Psychiatrists. Afterwardhe psychiatristsincludingsomeof the
most distinguishednembersof the professionin this country,
crowdedaround EileenThey believedher, theytold her. They
admiredher. They felt intensecompassiorfor her ordeal At

first, Eileen'sbig light-brown eyeslooked doubtful. But along
cameanother psychiatrist, andanother,and yet anotherWith

eachone of their congratulationgzileen brighteneda bit. And

soonshewasglowinglike the moon.

Lenore TerrUnchainedMemories1994

THE PSYCHOLOGY-BASED COURT CASE

Oneafternoonin early1989,EileenFranklin Lipsker,ayoungAmer-
ican mother, gazed deeply into her daughter'sdark eyes and fell
directly into a nightmaretwenty years pastT he merestaccidentof
expressionin her daughter'seyesbrought Eileen faceto-face with
anotherchild, long dead, brutallymurderedin Californiain 1969.
With the vision of the deadchild's face ashe key, a whole vaultof
terrible memoriesof that longagodeathbecame unlocketh Eileen
Franklin's mind andshe begarno rememberslowly atfirst, but then
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faster and fastemwhat her mind hadfought so hard to keephidden
from view—thatasa child herselfshehad witnessedhe murderof
her little friend, SusanNason,at thehandsof Eileen'sown father,
GeorgeFranklin. When theselong-repressedmemories werdully
recovered andileenknewwhat she hadshealso knewwhatshehad
to do. Shebrought before the legal authoritiesin California her
memoryof thatterrible trauma from stongago.

On November28, 1989, the police arrestedGeorgeFranklin
and charged him witlthe murderof nine-yearold SusanNason
twentyyears before.

Therewasnot much directevidencein this case.Susan'sbody
had been founceight weeksafter the murderin a rather remote
wooded areal he material detailof the casewerewidely published
in the media—thatSusan'shead had beecrushedby arock, thatshe
hadworn asilver ring on herfinger, thatshewasfound lyingnot far
from an old mattress- butat thetime of the crime,no circumstantial
evidence tiedany particular individualto the crime and no eyewit
nessesame forward.

Twenty yeardater therewasstill not muchevidenceotherthan
Eileen's recovered memoriesShe said her father committedthe
murder; hesaidhedid not. N o oneelsesawanything. Eileerclaimed
that thetrauma of witnessingthe horrifying murder of her little
friend had beeso greatthatsherepressedhe memoryfor all those
years andhen,quiteinexplicably,recoveredt twentyyears later.

Given the lack of physicalevidence andhe heavyrelianceon
psychological claim@ this caseit is notsurprisingthatin Franklin's
trial for murderthe bulk of the"evidencé presentedvasthe opinion
of experts— psychiatrists and psychologistsconcerningthe repres
sion and recoveryof memory, andthe consequentreliability of
Eileen's accusations agairstr father.Dr. LenoreTerr, a California
psychiatrist,was the prosecution's principal witness explainingto
the court theobscurepsychologicaphenomendahe jury hadto con-
sider inweighingthe caseagainsiGeorgeFranklin.

The prosecution'saserestedon certainpsychopolitical assump
tionsthathavebecome populan some segmentsf the mental health
community It is assumedhatchildren who experience terrible trauma,
like witnessingmurder or experiencingsex abuse,often suffer, like
some Vietnanvets,from post traumatic stress syndronheis alsosaid
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that oneof the mostcommonfeatureof this stress disordes theloss
of thememoryof the precipitating traumatievent—what psychiatrists
call "repressioh of the traumaticmemories—becausehe mind seeks
unconsciouslyo protectthe personfrom havingto reexperiencehe
traumain memory.Lastly, it is assumedhat repressed memories can
be recovered ithe properconditions,usuallyin thecontextof therapy,
butperhapghroughan accidentatiggeringasin Eileen'scase.

These psychological assumptions and countlesthers like
them—lacking any scientifidasisbut embraced unquestionabby
their adherents—over the last twentyfive yearshave crept insidi-
ouslyinto ourlegal systeminto legislative bodiesind courtroomsall
overthecountry.

In GeorgeFranklin'scase the judgeand jury acceptedasscien
tific fact Dr. Terr’s testimony regarding traumtneory, repression,
and recoverednemories; theyook as truth thestartlingly assured
statementsof this psychological experabout historical factsand
mentalmix-ups, andher confidentexplanationof the way the mind
works. On November30, 1990,basedon the word of his estranged
daughter and the testimony of this expertpsychological witness,
GeorgeFranklin was convictedof murderand sentencedto life in
prison.

Dr. Terr writes thatwhen ElaineTipton, the prosecutorasked
several jurorsafterthe trial whatled to their decision,” Shetold me
that a numberof them said my testimonyhad convincedthem. |
learned somethingfrom that: sometimeshypotheticalsare just as
compellingasspecifics (Terr 1994 p. 58).

Did GeorgeFranklin murder SusanNason?Vas Eileen really
so scaredby the awful event she withessetiat sheimmediatelylost
all memoryof it, continuingto pal aroundhappilywith herfatheras
before, riding around thestate unconcernedly ithe same vehicle
where shesupposedl withessedhe assaulon herlittle friend?Cana
memoryreally be blownout like a candlein an instant, onlyto be
relit by accident twentyears dowrtheline?WhenDr. Terr lectured
the courtroomin California on the mysteriousoperationsof the
mind thatwould permit just sucha sequencef eventsto transpire,
shouldthe courthaveacceptedvhat shesaidasreliabletruth?

All over America today, psychological professionals liesore
Terr are climbing confidentlyinto thewitnessbox to lecture judges
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and juries on just such matters:how the mind works, howmemory
works,what a traumas, what effectstraumahason memory, which
memories are trustworthgnd whicharenot.

With nothingelseto go onin mostof thesetrials otherthanthe
word of the psychoexpertso confidently testifying, it is crucial that
we know the answerto thesequestionsD o all thesehundredof very
expensiveexperts really knowvhat they ardalking about? Can the
restof ustrust them? Camve rely on what theytell usto bethelast
word in scientific knowledgebouttheworkingsof the mind?

Alas, no. Psychology'stakeoverof our legal systemrepresents
notan advancento new but clearlychartedareasof sciencebutater-
rifying retreatinto mysticism andromanticism, anassivesuspension
of disbelief propelledoy powerfulpropaganda.

Thanksto thewillingness of judgesand juries to believe psy
chobabble withscientific foundationsequal to horoscope charts,
babble puffed about by psychological professionaisith impressive
credentialswhatwe'vegot now are thousandsf self-styled soul doe
torsrun amokin our courts,drunkwith power, bedazzlebly spectae
ular feesfor the no-heawy-lifting job of shootingoff their mouths
aboutany psychologicabpicthatsneakstoeinto acourtroom.

Thedemands great,the supplyis huge,andthe sciencebehind
it all is nonexistentBut thereality doesnot matter.

With the passage oivell-intentioned androadreachingsocial
welfare and safetyet legislation overthe last decadebuttressing
Americans' willingnesso buy into anyclaim madeby a certified psy-
chological professionat notjustclaimsabouttraumaandmemory—
our legal systemtoday generates wartually unlimited demand for
psychoexpert serviceswhile the psychoexperts display an equally
unlimitedwillingnessto servicethose demands.

Lenore Terr soundalikes are echoing aroundhe country in
hundredsof courtroomsin various typesof trials both criminal and
civil. Thousandof psychological'experts confidently—and expen
sively —inform judgesand juries, patients,plaintiffs and defendants
not only abouthow memoryworks—as in the Franklin trial — but
how the mind itself works,how the personalityis formed, what
aspectsof characterand behavior can be changedd howto go
aboutit, aswell aswhatwrongwasdone,whenand howit wasdone,
who didit, how much responsibilitya partybears, andvhetherand
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whensaidpartycan berehabilitatedln thecivil realm, psychoexperts
determinefor the courtsthe natureand extenof psychic injury, dis
ability, and discriminationthe presenceor absencef abuseandthe
relative fithesof parents.

The resultis what has alltoo clearly becomethe rape of the
Americanjusticesystem.

A Mental Devil Made Him Do It

The man who stabbedthe daughterof state Sen. Arthur
Dorman 16 timesin Februarydid not know right from wrong
atthe timemaking him guiltyof the crime but not criminally
responsiblea Howard County circuijudgeruledyesterday.

Gary C. Moncarzwas found guilty of murderingBarbara
SusanDorman, his girlfriend of about a year, but Judge
Dennis M.Sweeneyuled that Moncarsuffersfrom a severe
mental illness that prevented him fromunderstandinghis
actions.

Moncarz,42, a former accountantyas remandedto the
custody of the state Departmentf Health and Mental
Hygiene until has deemedho longera dangerto societyor
to himself.

State'sAttorney MarnaMcLendon said psychiatristswill
determinewhenMoncarzcan be releasedbut that he likely
will spenda long time inan institution. (FranckeBaltimore
Sun,August27,1996)

In criminal trials, we have competingteamsof psychoexperts
analyzingtheaccused, firsto tell the judgewhetherthe defendants
competento assistin his or her own defensethen,if the defendant
is found competentthe defensehiresanotherraft of expertsto tes
tify that competentor no, the defendants mentally disorderedn
someway and so shouldefound not guilty by reasorof insanity,or,
if notcompletely insanehis or her criminal responsibilityshould be
consideredessdue to somediminishedmental capacityor stateof
mind.

"He cannotunderstandthe charges against him. She couldn't
tell right from wrong. He couldn't distinguish fantasiyom reality.
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Shecouldn't control heractions.He is the victim of an irresistible

impulse.He wastraumatizedby the war. Shewasin a flashbackHe

suffersfrom anincapacitating mentadisorder.She hasa psycholog

ical disease. It'mot his fault becausbewasn'ttakinghis medicatior.
A mentaldevil madehim doit.

Che Rashawn Pope reportedlysaid five words before he
pulled the triggerof the gun he was pointing at 17-year-old
Sadrac Barlatien Mattapan Square.

"Thisis yourtime,man’'

Pope 18, hasbeencharged witlfirst-degree murdein the
October11, 1995shooting.His defenseattorneyis consid
ering arguing that Pope . killed becausde is afflicted with
"urbanpsychosisfrom living in anenvironmentnade'toxic"
by exposureto gangs,poverty,fatherlessfamilies, drug use,
teenage pregnancyand violence.(Ellement, Boston Globe,
October14,1996)

In old mysterystories,motives were assumed be simpleand
the detective always askedfirst, "Who benefitsfrom this crime?'
That was yesterday. Todayhe psychiatristasks,” Who traumatized
this perpetrator?

Psychological explanatiorisvoked to get peopleout of impos
sible situationsaremuch likethe deusex machina solutionto irresolw
able plotsin ancientplays.When all the charactersare inextricably
knotted up with no hope of resolutionin sight, suddenlythe god
descenddrom the heavens andakeseverything inhand. And, like
deusex machina and all other good dramatic devices,psychological
resolution talesequireconsiderable suspensiohdisbeliefto operate
effectively.

Whatwe want todayis not retribution butthe understanding that
is the hearof acompelling narrative/Ve wantagood story, preferably
aclassidaleif notan epic dramaVe arenolongerwilling to judgethe
conductof othersasgoodor bad,becauseve nolongerbelievethatthe
individualis actuallyresponsible fohis or herown conduct.

Lately,in Massachusettsye hadthetragic and senselessurder
of a brilliant young studenat Harvardby herfemaleroommate, who
then committedsuicide.The presswasfull of psychological experts
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speculatingthatthis appallingactionwascaused byulturalisolation
disorderor school stresslisorderor rejectedfriendshipdisorder.Not
one expertsuggestedthat thefault lay with the murdererherself.
Why not?Havewe lost all beliefin personal responsibilitjor good
andbad?

Modern psychology, permeatingour culture and our legal
system, has convincethe larger society that responsibility for
behavior belongso the background anaontext inwhich it occurs,
not to the individual performingthe action.We believethat people
act—whenthey act badly—for reasonghatareessentiallywrittenin
their historyandoutside their control.

Rehabbing Rapist Killers

Thisis alsothereasorthatso manyAmericansare so ambivalent about
punishment for crime. Weastly preferthe idea of rehabilitationover
punishmentgspeciallyfor criminalswho can makesventhe remotest
claimto victim statusThuswe have,despiteany evidencef effective
nessjudgeatfter judgesentencingriminalsof everydangerouslescrip
tion and degre® so-calledtreatmenprograms.

When O. J. Simpson pled "no contest someyearsbackto the
chargeof beatinghis wife, he was sentencedo psychotherapyCel
lular psychotherapyd e did it by telephone.

In 1975, Officer Matthew Quintiliano, apolicemanin Con-
necticutwassentencedo therapyafter hekilled hisfirst wife. He was
cured by the wondersof modernpsychotherapyn three monthsnd
wasfreed.He married again and subsequerkijed hissecondwife.

Why do we, the public, go along withpsychotherapyasa senr
tence”Becauset goesright along withthe ideathatno oneis really
responsiblgor his or herown actionsWe areall victims of outside
malevolent forcesCriminals arenot bad; they are damaged. Since
society causedhe damageor allowed it to happen,society should
repair it. Rehabilitationhaslong beena componentof the criminal
justice system,so rehabilitative psychotherapijts well asa natural
extensiorof thatidea.

Doesit work?Can psychotherapy reallsehabilitatewife beaters
and murderersand rapists andirunks and druggies@ur current
methodof measuringeffectivenesss to ask psychotherapistd psy
chotherapyworks.Mostly theysayyes.
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Theyarewrong. Evenfor whatis probablythe mostimportant
question—"Will thisguykill or rapeagain? —theforensic cliniciars
correct inhisor her predictions no more than one thifdhetime.

ConstructinghePsychologicalChild

The demonstrated incompetenckforensiccliniciansat seeingnto
the soulsevenof their own patientshasnot stoppedthe legal system
from grantingthem terrifyingpower,not only in criminal domains
but alsoin anyandall casesnvolving childrenas defendantyictim,
witnessor subjecf some adult dispute.

Whenafifteen-yearold, 220-pound"child" in Massachusetts
accuseaf stabbingthe neighborlady ninety-six times,unto death,it
is the courtorderedpsychological evaluatowho counselghe judge
whethertheyoungmanshouldbetried asa child who carbe rehabit
itatedor asa mansubjecto a man'spunishment foea man'scrime.

Whenten- and eleveryearold boysdrop afive-yearold child to
his deathfrom the roof of afourteenstorybuilding,it is child special
istswho peerwith mentaltelescopemto their histories andnto their
futures and telthe judgewhat causedhis terrible behavior andvhat
can be done tofix the boyssoit will not happen in the futurdhe
courtsacceptthis counsefrom the highly paid professionals because
they think theyhave no choice.Our courtsaccept atface valuethe
claimsof all theseentrepreneuriagéxpertsthat they understanghat
goeswrongwith childrenandtheyunderstand howo fix them.

Theydon't.

Psychological professionakso claimto havespecialskills that
allow themto detect unerringly whas in the bestinterestof achild.
Theytell our courtswhowill bethe better parenivhois too crazyto
have custodyof a child, whethermoving from one placeto another
will disturb the child's mental health, and whethéhe child was
abusedy one parenbr another.

Are mentalhealthprofessionals angnore knowledgeablehan
you or | about whether ahild hasbeenabusedn the homeAbout
whether the child is better off removedfrom the home?About
whetherthe child will grow up better undemMother's custodyor
under Father's?0f coursenot. How could they be?Thereare no
specialsecrettests for anyof the factorsthat child cliniciansclaim
are so crucidlo their so-called professional opinions.
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It is essentialfor the future healthof Americanchildren and
their families that all theseprofessional®e forced to lay their cards
on thetableso thateveryoneparents— prosecutorgnd judgesalike—
can seavhat an emptyeckthey are dealing fronil he systemis a
farce andt perpetrateswful injustices.

My Mind HasFallen andt Can'tGetUp

Like family law, the entirearenaof civil litigation also hasexpert
enceda huge increase ithetestimoniakctivitiesof theforensic clin
ician. The modern proliferatiorof mental disordersiasprovideda
veritablebonanzafor entrepreneuriapsychologists, not to mention
their associatedttorneysnot only in traditional injury andiability
tort casedut alsoin disability anddiscriminatiorclaims.

How doesit work? Simple.Hire a psychoexperto comeinto
courtandtestifythatyou aredamagednvisibly —mentally,emotiort
ally, psychologically—that you suffeffrom oneof the hundredsof
psychologicatlisorders'recognizet today. Thenyou havetwo ways
to go.In astraight injuryclaim,your expercan testifythatyour psy-
chic injurywascauseddy the traumayou experiencedt the handsof
your neighbor, your employeoy an unfeeling institution.In a dis-
ability claim, the expertmust testifythat your employeror a public
accommodation discriminategainstyou by refusingto recognizeor
makereasonabl@accommodatioto your disability. In bothcasesyou
require much monelyp repairtheinjustice.

A typical caseis that of the employee fired from aradio station
in Washington state fasffensiveon-the-job behavior, wharecently
wasawardeds900,00y a jury for adiscriminatory firing and fothe
psychicinjury doneto her by the discrimination.Her poor job per
formance, accordgto professionalopinion, was producedby a
mentaldisability and therefore occurred entirely outsttie realmof
personalesponsibility.

Psychological disabilitiesnot incidentall, can be diagnosed
only by trainedprofessionals whose wormnnotbe credibly disputed
by anyone other than another trained professional. No mere
laypersoncan hopeao matchor, God forbid, criticizethe diagnostic
skills of theclinical psychological professional.

The costof the neededreatment, thgsychotheragp, is always
included inthe requested compensatiam civil injury trials. Thus
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you havetherapistdestifying thatyes,it is absolutely cruciathatthis
plaintiff receive plentyof expensivepsychotherapyor her disorder.
Having therapistsestify aboutthe needfor psychotherapys aboutas
smartas answering arinsulationad that promisesFree Analysis of
Your Home'sHeatingEfficiency.

They SayThis Is Science

In criminaltrials likethatof GeorgeFranklin, inwhich the psychoex-
pert Dr. Terrcreated a completelgovel andentirely hypothetical
modelof the operationsof mind and memory, and soitito the jury

as science—sciencel—and in the innumerablecivil trials over just
abouteverything,we now have countless psychoexperts shamelessly
regaling the courtswith their personalopinionsaboutthe workings

of the mind and behavior, whicthey havewrappedin the trappings

of sciencethroughnothingmore thana liberal sprinkling of jargon
and some fanegounding titles and credentials.

That the courtsaccept expertisen theexperts' own valuation
of it reflectsdesperatiorasmuchasacceptanceOur courts—we, the
people—needhelp to understandpast behaviorto control present
actions, ando predictwho's going to do what kinds of awful things
in thefuture.

Commonsense tellais some thingsWe believe that theolder
guysget,thelesslikely theyareto rape anyonéiVe believethatif guys
knockaround onavomantheywill knockaroundanotherone,and if
he hitsyou oncehewill hit you again.We believethat most menvho
beat upon their childrenin a real nastyway do so much more than
once.We know that mostkillers don't kill more thanonce ina life-
time—which makesrehabilitationof murderers &ind of funny con-
cept—and we know that the older a guy is,the lesslikely heis to be
violent. (Heis alsomorelikely to driveslowly andto wearahat.)

We also knowthatall theselittle factoids gainedrom our own
experience, newspapensovies, and television are unreliable, the
bestwe-cando, unscientifideliefsthatdon't give usabsolutesecu
rity or predictive accuracy.What's to say that this particular sev
enty-five-yearold manwon't knockyour headin with a basebalbat
and rapeyou?Who's to know if this otherguy wasn'tso horrified
by his hitting his wife once that he'd kill himself before doing it
again?
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We want more certaintyhan that provided by rules of thumb,
andwe wantmoresafetythanthatprovidedby our own limited expe
rience.ThusmodernAmericanswill embracealmost any psycholegal
theoryor claim that highly paid and highly arrogantexpertsspin on
the witnessstand.We and our judgesare blinded by jargon, fancy-
soundingcredentialsand fancy degrees.

Doesit drive all of uscrazyto live with the myriad uncertainties
thatarise becausthe field of psychologyis in its infancy and simply
unableto answer— sometimes unable evao address—so many of
the questionsin our justice systemfor which definitive answerare
desperatelyneeded? Perhas®. But relyingon pseudeexpertswho
aresimply not up to the job the courtsdemandof themwill not fur-
ther the causeof justicein this country.It will just makethe whole
system andhewhole society sicker.

For all forensic psychologistavho work one side of the court
roomor theother,the jobis lucrative. Howevertheideathatmuchof
professionapsychology'snoveinto thecourtroomhasbeen motivated
by simple economidnterestis not reallyall thatalarming.Moneyis a
motive we can all understand.As a society,we are usedto people
willing to doanythingto chasea buck,andwe understand¢hem.

But we also must wake up to the fact that the presentand
growing dominancef psychologyin the courtroomposesa graver
dangerto societythansimplemonetary corruptionMuch of the pre-
sentmarriageof psychology andhe law hasbeen cementely avir-
tually impregnable arrogancand institutionalized inboth law and
legal practice, anthatis ascarythoughtindeed.Both the public and
the practitionersthemselveshave been seducedhto believing the
pseudeexperts'bunkum, have managedo get that bunkumwritten
into law, and haveeffecteda wide acceptancef a crucial judicial role
for the bunkum artistaswell.

TWO ROADS DIVERGED — EXPERIMENTAL

AND CLINICAL PSYCHOLOGY

The public and its legal systedo not know that thepsychologythat
holds suchswayin their legislativechambersand courtroomslacks
any scientificfoundationbecausanostof the menand women who
make up the scientific and academic disciplir@&f psychologyhave
kept theirmouthsshutaboutwhat'sgoing on.T he experimentakci-
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entists have clung to the mistaken belief that the practice of psy
chology in the public domainis the territory of the clinical practt
tioners.The scientists feltthatif they didn't stepon the clinicians'
territory, theclinicians wouldn'tstepon theirs.

Who arethescientists anavho arethecliniciansamongthe dif-
ferentvarietiesof psychologistsThe scientiststhe experimentalists,
areresearchersvho study perceptiodanguagejearning, cognition,
and memorymainly. The clinical typesare the practitioners who
focus on personality as well as on so-called abnormal behavior.
Another way of saying thisis that theexperimentalistsdon't see
patients;the clinicians do. (That's whythey arecalled"clinicians’;
they goto clinicsto see patientsAlso, thecliniciansdon't do expert
ments;the experimentalistslo, sometimes in laboratories asdme
timesin thereal world.Of course,thesedivisions aren't clearl.here
are peoplewho study personality foexample,who do real exper
ments;thereare learning theorist®ho see patients; and sm. Butin
generalthetwo divisions holdwell enough.

The split into clinician/practitioner versusscientist/experimen-
talist also holds acrossthe various psychologicalsubdivisionsof aca
demic clinical psychology, professional psychology, psychiatry,
counseling, and psychiatrdocialwork and nursingln each subdivi
sion, the majority of the practitionersare clinicians untrainedand
inexperiencedn scientific researchthe minority were actually trained
in or activelyengagen science.

For socialworkers andor psychiatrists and psychiatmirses in
medical educationadettingsthesituationis even worsehanfor con
ventionally trained Ph.D. psychologists.In thesefields, thereis not
eventhe rhetorical expectationthat thefuture practitionerwill be
broadly educateth psychologicatheoryand research.

(In this book, | will usecommon terms fopsychological practi
tioners workingwithin the realmof the justiceor legalsystem—psy-
chiatrists, psychologists, socialorkers, or other—whatever the
particular educationand training, unlessthat backgroundis relevant
to understandingr evaluationof some point.)

THE BIG LIE
Experimentalpsychologists knovthat theeducation commonlypos
sessedy licensedmental health carproviders, whatevetheir back-
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ground and training, is woefully inadequateto the job demands.
They know too that with the present statef psychological knowl
edge,thereare severdimitations on whatny educationcould pro-
vide to the most diligent studentN o educatioron earth todayanbe
held to give an adequate accouwf how the mind works, how per
sonality and character are formedwhatcanbechangedandhow.

Psychologyis a sciencen its infancy.With the bestwill in the
world, it could not today meethe demandsand expectationplaced
on itevenby patients in neednuchless bythelegislative andudicial
systemf the country.The entire psychologicalcommunityknows
all of this, atleastthe scientists doandmostof them ignore it.

The psychologyestablishmenthas permitted the tenets and
practicesf clinical pgchologyto be incorporatednto our laws and
our courtrooms knowing full well thatthey are untested, untestable,
profoundly unscientificand not evengenerallyheld to be factually
true. We have allowedthe courtsand the public to confusethe
methodologyand findingsof scientific, experimentalpsychologists
with the practiceand interpretationsof clinicians. Wehave allowed
so-called clinical psychological expenge knowto be utterly unequal
to the taskto presumeto take over the rolesof judge and jury as
findersof factin Americancourtrooms.

We know forensicpsychology'smassivenfiltration of the judi-
cial systemhasbeenwrong.But, becaus®f the takeoverthe prestige
and the power experiencetbday by membersof the psychological
community— experimentalisand clinician alike—are unprecedented
in history.Who can blamehe evefreaching branchesf psychology
for succumbingo temptation?

THEY MUST KNOW WHAT THEY ARE DOING
Therehasbeenanothercritical factor driving what musseemto the
public like almostcriminal negligenceon thepartof the professiorof
psychologyMany experimentalistg/ould arguethat becauseumerous
troubledpeople seerto find in theragy the helpthey needit is not just
permissibléut perhapsvendesirableo ignore its completiack of sci
entific foundationThis has beermagraveerror,with wide-ranging con
sequences fahefield of psychologyandthe publicalike.

"Hey, he cured meHe mustknow whathe'sdoing, sol'm sure

he can cure other peopl€! It seemsreasonabledoesn'tit? | was
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betteroff after my time with a psychiatrist, sb assumedhat the
psychiatristmusthavemade mebetter.It follows that he musthave
knownabout whatvaswrong withme psychologicallyywhatcausedt
and howtofix it, doesn'tit?

No. The effectivenes®f a therapeutic approach in treating a
disorderis logically unrelatedto the validity of the therapist'sheory
of causatiorof thedisorder.

How canthatbe?_ et ussee.
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Psychopathologic&cience

Clinical Research

The most insidioughing aboutbad scienceis thatit can afflict
evensomeof the more intelligent, methodicalind honestmem
bersof the scientific communityThe reasoris thatit appealgo
a broadelement inhumannature,not just to vices but tosome
virtuesaswell.

Peter Huberzalileos Revenge1993

LEAPING BEYOND THE DATA

I'm in bed with Ann.We're makinglove. Sheteasesne, and |
get my feelingshurt. | don't knowwhy, but | hate herfor
teasing me. Seve stop making love, andwe eachturn away
from the otherandgo to sleep.Now I'm sleeping.l beganto
dream.In thedream I'min bed withAnn, justlike | reallyam,
and we'remakinglove, andshebeginsto laughat me,to make
fun of me. And suddenlyl realizesheisn't really Ann, sheis
my mother, indisguise somehowAnd I'm in bed fucking my
mother!And she's laughing, sayingl finally gotyou. | finally
gotyou!" And I'm soashamedsoembarrassed, juststart hit
ting herto makeherstop.(Barber 1986, pps6-57)

This dreamwas relatedby a youngman,John, whohad been
arrestedone night for beatingup his girlfriend, Ann, althoughhe
claimedto haveno memoryof the event. EventhoughAnn did not
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press chargedphndecidedto seekhelp from gpsychotherapist.

Thetherapist, DrBarber, choselreamanalysisand hypnosiss
therapytechniquesHis weeklyinstructionto Johnwas," Somenight
this week,and | don't know which night will really be best.. but
some night this week, youwill havea dream.This dreamwill be
interestingto you, and will tell you somethingyou needto know
aboutyour life right now. As soonasthe dream endgou will awaken,
and youwill rememberthedreamvividly asyou write it downsoyou
don't haveto memorize it And you canbringin your notesaboutthe
dreamnexttime.” The therapist directedohnto haveamnesia each
weekaboutall of this dream instructiobusiness.

Finally, after numeroussessionsn whichJohnwould relate his
dreamsunder hypnosis, he camein with that supposedly highly
revealingdream abouhavingsexwith his motherand his girlfriend
that"explained why he beatup Ann.

In the days that followed that dreamwork John beganto
remembebizarreand painfuly confusing incidencesf sexual
seductionby his mother.... His view of his own sexuality,
and of his terrible needfor both controlover anddistance
from women, was also undoubtedly rooted irthese early
experiences...Memories of the actual torture of being
locked inthe dark closefoneof his punishmentfor not satis-
fying his mother]made clear howohnhaddevelopechis dis-
sociativecapacities. (Barbelr986,p. 57)

"Dissociative capaciti€sis the phrase John'sloctor usesto
describe John's abilityo beat up women and remembernothing
aboutit afterward.

So, after ashorttime, Johnwas completely cured, terminated
therapy,and became engagetb be married—to a girl we hopeis
luckier thanAnn.

Quite an impressivdittle story, isn'tit? Is it true?Who could
possibly know?

WITCH DOCTOR FALLACY
Considetthis exampleln a mythicaltribe, a person whbehavesn a
way thatleadshim to belabeled mentallyll is tied to astake,burned,
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and beatenDuring this procedure the witch doctor dancesaround
the stakerattling his gourds untilthe patient's behavior improves.
Thewitch doctorbelievesthatthe patientis possessedy a spiritand
the purposeof the treatments to scarethe spirit the hell out of the
body. If the symptomsof many people who receive sutteatment
quickly disappear, andiven this kind of treatment onean imagine
thatit is highly likely thattheywill, then onecould concludehat the
witch doctor'streatments effectivein curingmentaliliness.

If we assumethat the positive outcome-disappearingsymp-
toms— supportsthe witch doctor'stheory of psychopathologythen
we arein the ratherdifficult position of havingto accepta theoryof
demonicpossessioasthe causeof mentalillness,the commorprimi-
tive explanationof bizarre behavioMVe mustconcludethatthewitch
doctor knew what waswrong with his patient, knew what causedt
and howto fix it.

Most modernAmericans wouldhot acceptthatconclusion.The
witch doctor may believe he hascured his patient;the patientmay
believehewascuredby thewitch doctor.But therestof us knowthat
there are manypossible reasons fahe improvement inbehavior,
despitethe beliefs ofboth doctorand patient,andwe arenot aboutto
concludethat thewitch doctorhas any special knowledgé mental
illnessatall.

We can seethat the effectivenes®f therapyis logically unre-
latedto thevalidity of the therapist'sheoryof mentaliliness whenwve
are presentedvith the witch doctor scenario,but in the case of
modernpsychotherapyve oftenforget it.

In the caseof cancer,we don't usually make this logicakrror.
Although thereare now successfutreatments fosome cancers, and
significant advances innderstandinghe origins of cancer, verjfew
patientswill assertthat their oncologistknows all that could be
knownaboutcancer.

Why the difference’Why do we go thewitch doctor routewith
psychotherap but notwith cancertherapy®Partof theanswer ighat
in mosttypesof mentalillnessthereis noindependent, corroborating
measureof mentalillness excepfor whatthe patientsaysand does.
Thisis not true of cancer patientsT he patientcanfeel great, goto
work, and still have cancerousumors that can be observeih a
numberof ways.Whateverhe or she maysay,the patienthascancer
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andthedoctor knowsit. The harderit is to verify independentlyhe
diseaseprocesdn medicinethe more likely it is that medicinewill
fall into thesame witchdoctor trapaspsychotherapy.

We have no direct, objective indicator of mental health. We
can't measuréhe mind. And becausemental functioning canndte
measuredlirectly andobjectively psychotherapists atsxedinto the
cornerof believingthe patient, andhe public falls into the trap of
believingour witch doctors.T he clinician hasno way to verify inde-
pendentlywhat the patiensays,and the public hasno way to verify
independentlyheclinicians'assertions about mentd.

All of us, patients,clinicians, and public alikeare willing to
acceptthe occasionakuccessn therapyas evidencethat therapists
areexpertan causatiorof mental disorders and in genepalycholog
ical functioning.Our beliefis quite understandable.

That the generalpublic confusegpsychology'shit-or-misssuc
cessin making peoplefeel better as evidenceof a comprehensive
understandingof general psychologicalfunctioning is not a new
observation, althougt is much overlookedhesedays.And the fun-
damentalnadequacyf psychologyasasciencas not anewissue.

Whatis newis the extraordinary deptnd extenbf the accep
tance asasciencepf the principles and practices clinical psychology
by the older institutionf our society—by courtsand police,by
judgesand juries, legislatorsand policy makerOur legal system has
been toldthat clinical psychologys ascientificdiscipline thatits thee
ries and methodology arghoseof a maturescience, anaur legal
system has believatd Giventhe deplorable statef the "sciencé of
clinical psychologythatis truly unbelievable.

THE IDEAL OF SCIENCE
Scienceis an ideal. Some peoplevould say that it is so much an
unreachablelealthatit is afiction. Thatis not true.Thatsomany fail
sooftenin so manywaysdoesnot changehe natureof their endeavor.
Whatis it that thepeople engageid scienceare tryingto do?
They are tryingto acquireknowledgeabout what thingexist
andhow theywork. Whatdistinguishes scientists frootherseekers
after knowledgeis their belief in and practiceof a specific method
ology for seekingruth.
Scientific methodologyis essentiallycontrolled observationof
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how some aspeatf the world changes when sonm@ther factor is
added or removed, increasedr diminishedin quantity. Scientists
make predictions about what lawful changeswill take place under
what circumstancesThe accumulation of these testedlaws of
change—of causeand effect—makesup the knowledgebasethat is
the body of scientific theory.Through the testingof predictions—
hypotheses, in scientifi;argon—under carefully controlled condr
tions, thetheoretical bodyf scientific knowledgés built stepby step.

Control in the experimentaltesting of predictionsis essential
becausat is impossibleto know what you are seeingf too many
things are goin@n atonce.The goal of sciencein the experimental
testingof predictionds to reducethe numberof things"goingon” to
a controlledand observabléevel so that the resultsobtainedcan be
reliably attributedto a particularcause,not to any of a numberof
uncontrolledandunknownfactors.

But whatmakes scienceo powerfulis a secondtrait thatit has.
Scienceexistsindependentlyf the scientistWhile any individualsci
entistmay claimto seesomethingor to think that heor sheis seeinga
certain pattern,sucha finding is not consideredvalid until anyone—
skeptic, friendpr foe—canachievethe same resultsn anindependent
experimenf his or herown. Thefindings discoverethroughobser
vationin onelaboratorymustbe replicablein anothedaboratory. Data
measured and gatherdy one instrument mudie the sameas data
gathered by anothersimilar instrument. And thus the objectivity
comesnot from an individual practitionerbut from a systemthat
demands consistent and repeatable results.

Objectivity and replicabilitydependtoo on reliableinstrumenta
tion. Dataattributedto the scratchon thelensof alab scopearenot
thefindingsof science. Objectivity and replicabilidependaswell on
commonlyheld assumptions, consistently definedms, andclearly
defined phenomenaWhen researchergannotevenagreeon what
they aretrying to observe and measuri¢,is impossibleto engage in
the systematictesting of hypotheses andhe logical buildup of
coherentheory.

Science dependmits practitionerdo play bytherules ando be
absolutelyhonest abouboththeir successeandtheir failures.

Whatdistinguishesa scientistirom any otherseekerafter truth
is exactlythis. Thescientist can be anadftenis wrong. A real scien-



20 WHORES OFTHE COURT

tific theorytellsyou, ineffect,”If thetheoryis right, thenthis partic-
ular thing oughtto happenunder these certain conditiondf it
doesn't happen,then the theory is wrong!" If a theory cannotbe
provenwrongin its predictionsthenit is notscience.

Thisis not to saythatevery scientistacedwith incontrovertible
evidencethat his or her belovedtheoryis wrong will trashthe old
without aqualm and embracihe new. Somephilosophers of science
evenclaim that a field changes only when old scientists di& and
youngeronescomeforwardto view the evidence witHessbiased eyes.

In clinical psychology, however,the imperviousnesgo factual
challengeis not just the don'tbotherme-with-facts mulishness cd
few stubborngraybeardsit is alegacyhandeddown from generation
to generation.

CLASSICAL CLINICAL JUNK SCIENCE
Clinical psychologys classic junkscience.

In his 1993book Galileo’s Revengedunk Sciencen the Courtroom,
PeterHuberdefinesthetermso:

Junksciences the mirrorimageof realscience, with mucbf
the sameform but noneof the samesubstance... It is a
hodgepode of biaseddata, spurious inferenceand logical
legerdemainpatchedtogetherby researchersvhoseenthu
siasmfor discovery and diagnosis fautstrips theiskill. 1t is
a catalogof every conceivable kindf error: datadredging,
wishful thinking, truculent dgmatism, andnow and again,
outright fraud(pp.2-3)

Thereare a greatmanywaysto do sciencebadly, and the junk
sciencethat makesup the bulk of the body of "knowledgé of clinical
psychology managds exemplify everyoneof them.The myriadfail-
ures of psychologgsa sciencearenot at all surprising, considering
the roots of modernclinical practice.lt is impossibleto understand
the essencef clinical junk sciencewithout a cursoryunderstanding
of clinical "sciencé aspracticedby the principal foundingfather,the
greatman himselfSigmundFreud.

What"scientificinstrument’ did Freuduseto gatherthe data
to build his theoryof the healthyand unhealthy developmeot per
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sonality, with its psychosexuabktages,Oedipus complex, castration
anxiety,penisenvy, Id, Ego, Superegajefense mechanisms, atite
unconsciousnind?Well, heanalyzedhis patients' dreams$ielistened
to their little slipsof the tongueandheaskedthemto freely associate
to various wordshe gavethem. That'sit. The patienttalked. Freud
listened A theorywasborn.And it grew,andit grew,andit grew.

The"instrument for gatheringdata andbuilding theory used
by Freud and his cohortsand followers andy nearlyall clinicians
todaywasandis "clinical intuition."”

Coitusinterruptus

Freudgivesanice exampl®f usingintuition to develop his versioof
scientifictruth whenhe explains howhe discoveredn a patienf his
the connection betweendepressionsinus pain,constipation,and
coitusinterruptus.

This patienthadquite afew children.He wastroubledintermit-
tently with anxiety,various aches and pairend,well, constrictions,
in his sinuses andbowels and lower back. The pattern of their
coming and going was a mystery. Suddenlythe symptoms ceased
altogetherFinally Freuddiscoveredhatwhen the patient'swife was
pregnantshe permitted himto ejaculatein the customaryway, but
when shewas betweenpregnancies andnenthusiastic about cem
mencinganother sheinsistedon coitusinterruptus.This, according
to Freud'sbrilliant reasoningcausedhe patient's systeno backup
physiologically and psychological}, inducing the various blockages
hereand thereThe prescription forhis cure, then, was obvious, if
somewhat inconvenient fdris wife. (Freudwassurprisingly literalin
his metaphors, prescribinigoth cocaine and nossurgery forother
blocked customers.)

It is beyond foolishto askwhether'research of this ordercan
properly be characterizeds objective, replicablepr generalizable.
The ordinary standardsf scientific methodology don‘evencome
into play. Likewise, it is futile to askwhetherFreud'sintuitions were
falsifiable. Freud'sintuitions were freelysupplanted whemew intu-
itions seemedto him to be more plausible.And thereis no reason
whatsoeverto expect anyther"researcher employing the intuitive
interpretive methodologyto have the same intuitions as Freud.
"Objectiveintuition” is an oxymoron. Likewise, whatevéigeneraliz-
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ability" and “replicability” there may be for such work resided
entirely withinFreud's own head.

Freud's collected works, occupyingome two linear feet of
library shelf space, provideundredsof examplef his clinical intu-
ition atwork buildingthe pseudesciencef clinical psychologyThey
provide no examples ofthe objectivetestingof falsifiable hypotheses
undercarefullycontrolledconditionsof observatiorproducingreplic-
able, generalizable results.None. InFreud's workthereis not one
scintillaof whatany respectable scientigbuld callscience.

As thetwig is bent,so growshetree.

CLINICAL JUNK SCIENCE TODAY
Have thingschanged in clinical psychology®re the instruments
modernclinicians use anpetter tharthoseof Freud?

No, they arenot,andnothinghasreallychanged.

Like Freudbeforethem,in place ofdatagatheredr theorybuilt
by any instrumenteven remotely scientifictoday'sclinical practt
tioners offer the courts and legislatures-not to mention their
patients and studentstheir clinicalintuitionsabouthow the mind is
formed and howt functions, about psychologicalinjury or guilt,
about repression and recoverf memory, about trauma andthe
unconscious, dangerousness, parental fitness, child welfare, compe
tency,rehabilitation,or anypsychologicathing undeithe sun.

The Miss Marple Approach

In commonparlanceintuition meansthe kind of knowledge gained
from experience with peopléhatis very hardto put into explicit
words:"l've seena lot of clientslike that,and after avhile, you just
getkind of afeelfor it."

Intuition is real. Of courseit is. It's exactlythe kind of knowl-
edgea good cop is usingwhen she feels suspiciousf the way two
guysare standingogetheron a streetcorner.lIt's the knowledge an
experiencedeacheruseswhen he "smells' a plagiarizedterm paper.
It's what Agatha Christie's MisMarple relieson whenshesaysthat
weedylittle fellow remindsher of old Tom'ssondown at the garage,
who alwaysmadehis repairsjusta little weakerthan theyshouldbe.

We all useintuitions like thesein our daily lives. But we do not
permit police officersto arrestpeoplefor lookingvaguely suspicious;
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universitiesdo notpermitprofessorgo flunk studentsunlessthe pla-
giarism can be proved; and even Aga@aistie supplementellliss
Marple’s unfailingly correct intuitions with &it of materialevidence.
We should require deastasmuch restraint inthe exercise otlinical
intuition by psychologicalpractitionerswhen they handthe courta
professionalreport, or mount thestand to testify. Perverselywe
requireless.

How Did Dr. Terr Know How Eileen's Mind Worked? Con-
sider,for examplethesourceof evidenceDr. LenoreTerr used when
shetestified aboutthe functioning of Eileen Franklin's mindat her
father's trialfor murder.

Did Dr. Terr undertake controlled observatioh Eileen'smind?
Well, be fair, how could she?She did what all cliniciansdo. Eileen
Franklin Lipsker toldDr. Terr astory and DrTerr createdawonderful
theoretical interpretatioof Eileen'saccounf herclaimed experiences.

Did Dr. Terr haveanyway of judgingwhetherwhat Eileentold
herwastrue?0f coursenot. How couldshe? Dr. Tergot the"infor-
matiorl' about whatand whenEileen forgotand what and when
Eileen remembered from Eileeherself. That's where clinicians
alwaysget the evidence fortheir "theories; except,of course, when
theyanalyze dead people.

What aboutlogical consistencyithin the story itself? There
isn't any. Dr. Terr said that Eileen had repressedthe terrible trau
matic experiencesf her childhood, but in fact Eileen claimed to
remembemany eventin herabusivechildhood, includinghumerous
thingsabout hewiolent drunkenfather,who beat hiswife and chil-
dren.And yetsheforgotthe murder.

Whataboutthe physicalfactsof the caseMany peopletook the
apparent eyewitnesgype detail as evidence of Eileen's general
veracity, while defensattorneys triedto arguethat all the details
aboutthecrimethatEileenclaimedto haverecoveredvith herunre-
pressednemoryhad beenpublishedin the popularpressat thetime
of the murderand wereavailableto anyone eyewitnes®r no. How
ever,the accuracyof the physicaldetailsreportedby Eileenis irrele-
vant to establishingthe validity of the psychological claimsabout
repression and recoveoy memory.

Eileen Franklin Lipsker may have seen her father commit
murderor she mayhave seensomeoneelse commit the murderor
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shemay simplyhaveheardaboutit, readabout it, dreamed arfdnta
sizedaboutit. | don'tknow. But neitherdoesDr. LenoreTerr.

The psychoexpertpresenting acreative interpretation of a
claimant's story is authenticating that story, corroborating it,
vouching fortheveracityof the story withouta scintilla of datagath
eredfrom anywherebut theclaimant. What'sthe point?To tell the
courtthatthe claimantis a truthful person™Mow would any psyche
logicalexpertknow that?Cliniciansarenotlie detectorsTheyareno
better thanany judgeor jury at distinguishingtruth from falsehood.
Besides, liedetectionis not supposedo be the function of an expert
psychological withesm court. T he psychoexpert addsothingto the
claimant'stestimonyexcepta fraudulent veneesf authenticitythatis
utterly misleading anentirelyoutof placein anycourtroom.

Grandmother Ridinga Broom Considerthe case of Richard
and Cheryl Althaus of Pittsburgh,whose sixteetyearold daughter
one day accusedhem of sexualabuse.Dr. Judith Cohenof the
WesternPsychiatriclnstitute and Clinic at the University of Pitts-
burghdiagnosedhe girl with post traumatistressdisorderbrought
on by sexualabuse.How could Dr. Cohen possibly knowthat the
allegationof past abusevastrue with suchcertaintyasto warrant a
diagnosisof PTSD ?Retrospective clairvoyance?

Miss Althausalsoclaimedthather grandmotheftew abouton
a broom, thatshehad beentorturedwith a medievalthumb-
screw devicethat she had borne three childremvho were
killed and that she had beenrapedin view of dinersin a
crowded restaurant. (Associated Press, New York Times,
December6,1994)

In her defenseof her diagnosisPDr. Cohen™arguedthat herjob
had beento treat Miss Althaus,not investigatethe patient'saccusa
tions' (AssociatedPressNew Tork Times,Decembed 6, 1994).

N o investigation.N o corroboration.N o physicalevidencethat
any of thesehighly unlikely eventstranspired.No questioningeven
aboutthe multiple pregnancies anchurdered infants®o curiosity,
evenabout grannyn thebroomor thethumbscrew®r maybe which
restauranhad the floor show?This is really nuts.The good newsis
thata jury recognizedhatit wasnuts.
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A jury awardedmore than$272,000 todayo a couple and
their teenagedaughterwho had joinedin a suit charginga
psychiatristwith failure to evaluatethe girl's accusationsf
parentalsexabuseT he parentsRichard and Cheryl Althaus,
had beenarrestedand chargedvith sex abusebefore their
daughter, Nicole, recantefiheywon $213,899in their mak
practicelawsuit agairthe psychiatristDr. Judith Cohen,and
the WesterrPsychiatridnstituteand Clinic at the University
of Pittsburgh...When the verdict was read today,Mrs.
Althaus closecher eyes,sighed and helther husband's hand
acrosstheir daughter's lapMiss Althaus, smiling said after
ward,"I'm goingbackto college” (AssociatedPressNew York
Ti nes, Decembei6, 1994)

Thisrefusalto seekcorroboratiorof the patient's claimss clin-
ical junksciencan its most common form.

You cannotvalidatea clinician'sintuitions with moreintuitions,
and youcannotvalidatewhat a patiensayswith what a patiensays.
However consistendr plausiblethe story is doesnot touch on the
matterof truth, on accuracy and reliability.

SelectiveAmnesiaand the Solar Phallus Man
Peter Huberwriting on the similarity betweenthe layperson'swill -
ingnessto believein prophetic dreamandthe pseudescientist's dis
coveryonly of datathat confirms hisor her theory, says:"Selective
amnesiaa pick-and-chooseeconomy withthe truth,hasaremarkable
power to make the dreamsthat do occasionallycome true seem
important.In asimilar manner, greatatalogof datathatdon't track
the hopedfor results can be explainemvay before they aresver
recorded irthelaboratorynotebook” (1993,p. 28).

A truly hilarious examplef pick-and-choose research occurs
a currentdispute overthe theoretical workof Carl Jung,who is,
alongwith Freud, oneof the foundersof psychoanalysidde devet
oped and popularizedthe theory of the collective unconscious.
Accordingto this theory, we all haveburied deepdown in the mind
commonmyths and "archetypdl images,a sort of race memory of
thehumanspecies.
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One basisfor Jung’s theory. . . is acaseknownasSolar Phallus
Man. This man,a patient atthe Burgholzli Mental Hospitaln
Zurich,whereJungwasa physicianuntil 1909, claimedo have
seena vision of the sunwith a phallus.The image Jungcon
tendedcame frontheancient Hellenienysterycult of Mithras,
apagan godssociatedith sunworship.
Overtheyears,Jungusedthe caseasa proof of the theory,
arguing that theman could not have known about Mithras
and samusthavederivedtheimagefrom deepwithin the col-
lective unconsciouqD. Smith, New York Ti nes, June3, 1995)

But amodernJungscholar, RichardNoll, claimsthat thepatient
wassimply familiarwith popularbooksof thetime on thesubject and
thatJungknew this andied to the psychologicatommuniy whenhe
hid thisfactfrom his followers.

Thisis a notable disputbecausét soclosely echoethecontro-
versy over alierabductionfantasiesaging around Cambridg®las-
sachusettsthesedays. Abduction proponentsarguethat thealleged
abductees tell remarkably similatoriesand have somehowbeen
insulated from the popular scHi culture that saturatesAmerica.
QED, theywereall abductedy Martians.

How cananyone, ingood faith, take such'data;’ subjectthem
to the interpretationof clinical intuition, and treat themas "evi-
dencé to supporta”theory'?

Flashbacks, Trauma, and Vietnam Veteran Killers The most
extraordinaryaspectof clinical researclwhen considerettom asck
entific point of view isits imperviousnesso the completeabsencef
material evidenceconsideredindispensablein any other endeavor
that claimsto be a science Onesuchcourtroomfavoriteis the flash-
back.Vietnam veterans whbearthe radio stationtraffic helicopter
overheadsuddenlysee themselvdsackin combat, crouch down, and
take cover. Seizedby a flashbackthesesuffering vets loadip rifles
andblow awaythe wife and kiddies underthe misperceptiorthat the
family is theenemy.

The public likes flashbacksbecausethey have such dramatic
power and fitin sowell with currently popular theoriesf memory.
However, is there actually any evidencat all that flashbacks exist?
No. The existenceof authenticflashbackspresupposethat memory
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works like a video recorder,storing perfect, unalterable recordef

life's experiences irthe mind. When a flashback occursthe patient
puts the video machineon rewind andthen hits the play button.

Zoom. Back againto the eneny-infested jungles of 'Nam. Sounds
perfectly plausible, doesntt?

Well, no. In fact, everythingwe know aboutmemorysuggests
that flashbacksare impossible.We haveno videorecorderbetween
our ears.Thereis no evidencethat the "tape$ of life's events,
whethertraumaticor otherwise, are storeiah little vacuumpacksin
the brain, waiting in pristinecondition to be replayedas needed.
Memory is selective, destructive, reconstructive,alterable, dis-
tortable, dissolvable.No videotape.No film. Not even a hand
written diary. There may indeed be peoplevhose hallucinations,
fantasies,or nightmares carrya powerful sensef déja vu, but a
senseof familiarity carriesno sealof authenticity.

Neverthelessprofessionatraumaexperts can be foungho will
claim straightout that the nightmaresoften are exactreplicasof the
traumatic event. What an extraordinaryassertion!Just trying to
imagine the evidence necessatp make such arastoundingclaim
quite stunghe mind. My video playemustbe jammedHow could
anyone clainto know thatyour nightmares an exactreplica of your
experiencef twentyyearsago?

Doesthe lack of evidencefor the existence andperation of
flashbacksstand inthe way of clinicians specializingn traumabhiring
themselvesut toexplainto the courts abouthe delusionaryauthen
ticity of flashbacksthdeednot.

A Louisianacourt, usinga M’Naghten modified insanity test,
acquitteda former Marineof murderin Statev. Heads.The
accused ha@xperienced extensivmbatas a point manin
long-rangereconnaissancpatrols inVietmam. After returning
home he suffered a flashback followinga stressful marital
breakup andkilled his brotherin-law... .Heads, reportedly
perceivinghis brotherin-law asa Viet Cong,pulledarifle from
his car,shot thevictim throughthe eye and then"stalkedthe
ranchhouseasthoughit wereastrawhooch.” Thedefenseon
vincedthe jury thatHead'scombatflashback hadiestroyechis
ability to distinguishright from wrong.(Davidson1988,p. 425)



28 WHORES OF THE COURT

Evidence for such intuitivelycompelling psychologicalphe
nomenais not necessaryAll thatis needed is for avell-credentialed
expertwitnessto climb ontothestand andgresent thigobbledygook
with sufficientauthorityand a lot of scientific-sounding jargonand
who is goingto demandsomepetty little thing like scientificproof of
whatis said?t is distressinglyeasyto confusea compelling narrative
with selfevidenttruth.

Great novelists, forexample,are wonderful at explaining
human behavior,or at helping us seemto understandhe
underlying motivations and actions of individuals. . . .
Although a reading of Hamlet may seemto reveal great
insights into human nature, the play by itself doesnot
constitutescientifically validated knowledg&Ziskin, 1995,
p. 85)

Tests, TestsTests

Intuition is the most frequently anavidely usedtool in clinical psy
chology,but itis not theonly weaponn theforensicclinician'sarma-
mentarium.Clinicianswho work for institutionsof various types, like
hospitalsand universities, andhose whotestify in court or provide
reportsto the courtson variousmattersusuallybuttresstheir clinical
intuitions witha slew offigures from whatareknownin the tradeas
assessmeimistruments.

The purposeof these tests it blind judgesand jurieswith sci-
ence,butaquick lookatthe standardnstrumentsisedto gatherdata
for courtorderedevaluations anth clinical researctshouldgive the
most creduloupause. )

MMPI and the I nkbl ot Test Essentially twotypes of nonintu-
itive instrumentsareusedfor assessing psychologidahctioning,so-
called objective tests and projective ones.

Objective testsare pencitand-paper testsn which the person
being assessednswers anynumber of multiple-choice questions
aboutvarious topicsThe mostwidely usedand the most generally
respectedf theso-called objective testis the Minnesota Multiphasic
Personality Inventory (MMPI), designedin the 1940sby StarkeS.
Hathaway and John C. McKinley. The test asks550 true-or-false
guestionsaboutpeople'sattitudesaboutreligion andsexualpractices,



PSYCHOPATHOLOGICAL SCIENCE 29

their perceptionsf health,and their political ideasaswell asinfor-
mationon family, education, and occupation.

The basicideaunderlying bothobjectiveand projective testss
that theanswersn thetestsgive awaypeople'smostsecretpsyche
logical pathologies whetheir answeramirror thoseof patientswith
known diagnosesl he logic is simple. Depressegeople supposedly
giveanswerd\, B, andC to questions 12, and 3. You give answers,
B, and C to questionsl, 2, and 3. Voila! You area depressivePer
fectly straightforward.

Generally,the questions werspecificallydesignedto lack what
is called contentvalidity, so as not to give away the natureof the
mentalillnessbeingassesseddathaway andMcKinley thought thaga
testof depressiorthataskeda bunchof questiondike " Do you feel
low a lot of the time? was a dead giveawayboth aboutwhat was
being testecand aboutwhat the expected answewasfor that ques
tion. Theywanteda testthatcould not be scopedut easilyby those
taking it.

This designwascompromised somewhhy theinclusionof ques
tionsdesignedo revealsymptoms supposediyiownto beexhibitedby
certain supposediyell-definedgroupsof mentally disturbed people,
but the balanceof the test items wer@ot obviously indicativeof some
kind of pathology Answerson the MMPI aresaidto revealhypochon-
driasis, depressionhysteria, masculiniy-femininity, paranoia,hypo-
mania (excitability), psychopathiadeviancy, psychasthenidirrational
fears and compulsiveactions), schizophrenia, arsbcial introversion
(withdrawal).Thereis alsoa scalethatis supposedo detect trulysavvy
testtakerswho arejustfakingit.

Projectivetests—thesecond big categoryf so-called psycholog
ical assessment instrumenrtsareusuallypictures (sometimes woras
sentencesgithermeaningfulor not, thatsupposedly stimulatihe test
takerto tell the tester somesort of revelatorystory aboutwhat he or
sheseesn thepicture.

The mostfamousof the projective teststhe inkblot test,was
developedin 1938 by HermannRorschach, inspiretly earlier so-
called testsof imagination.As Anne Anastasiexplainsin her classic
Psychologicallesting, "projective techniques are regardely their
exponentsas especially effectivén revealingcovert, Intent, or uncor
sciousaspectsof personality Moreoverthe more unstructurethe
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test, it is argued,the more sensitiveit is to such covert materiaf
(1970,p. 494).

There are ten Rorschach carddjve black-andwhite andfive
colored.T heclient-patientplaintiff-defendanis askedto go through
the cards andliscusdreelywhatheor she"see§ while thetesterasks
qguestions.T he Rorschach; unstructuret! asit is, lacksany content
validity atall.

What's wrong with using these putatively "scientific instru-
ments' to measurenduringpersonality traitdike paranoiaor serious
mentalilinesses likeschizophrenia?

Basically, they do not do thejob. They cannotdo the job. As
instrumentgo measureéhepsychetheyareuseless.

Justwhat,exactly,do we supposehat people labeledssuffering
from a particular kind ofmentalillnesshavein commonotherthan
the categorylabel?For thetesting approacho work, the people who
serveasthedefinitive representative groups ftine makingof thetest
mustall truly havethe same kindof mentalillness, andthatiliness
must manifest itselfin uniform ways acrossall or nearlyall of the
patients.

Not eventhe fairly straightforward categorgf depressiorcan
make that claim—what most depressed peopleavein commonis
thatthey saythey aredepressed-sowheredoesthatleavethe other
hundredsf mentaldiagnoses useday?

There are no studiesshowing that, forexample,one hundred
peoplewith, say, Diagnosis #10give the same answerto the 550
questionson theMMPI or thesame birdbutterfly-blood responses
to theinkblot test.Not only would establishingo many consistent
patternsof responses acrosdl the mental diagnosesavailable have
beenan extraordinaryamountof labor, it would neverhaveworked
outwhateverthe effort expendedWhy not?

Thelogic doesnot hold water.

Evenif we wereto grantagainstll theevidencejustfor thesake
of discussionthatall or mostof the persons categorizesith acertain
diagnostic labetb actually showthe same symptoms, doésfollow
logically thatthey alsoshareviews on religion, sexualpractices, poh
tics, and health as askedon theso-called objectiveMMPI? No. Of
coursenot. And what sort of thinking or logic dictatesthat schize
phrenicsor depressivesr obsessivesr whoeverall feel the sameway
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aboutthe color redor the use ofdetail or "negativé€ spaceor what
everasrequiredby Rorschaclscoringsystems?

Or, vice versathat agreat manypeople answeteligiousor polit-
ical questions in commoways,or seeone particular inkblotaslooking
like a butterfly, saysnothingatall about theirpossiblementalillnessor
lack of it, about their schizophreniar depressionor their degreeof
compliancer contrarineser whateverWhy wouldit?

Thelogic underlyingthe use ofpsychological testso diagnose
people withunknownproblems—that everyone witta certaintype of
mental illness resembles everyorasein the labeled group, right
down to their feelingsaboutthe pope andthe president,the color
red,cannibals, andbutterflies—is foolish on theface ofit andempiri
cally false.

In fact,theauthorsof the MMPI gaveup theoriginal attemptto
use the test to diagnose various kindef mental disordersalmost
beforetheink wasdry on thefirst edition.

Anastasiexplains,“[W]e cannotassumehata high scoren the
Schizophreniascaleindicatesthe presenceof schizophreniaOther
psychotic groups show high elevation on this scale and schizo
phrenicsoften scorehigh on otherscalesMoreover,sucha scoremay
occurin anormal person” (1970, ppA445-46; italics added).

In a nutshellthat meansthat themostwidely usedinstrument
for testingpersonalityin Americahasa theoretical foundatiothatis
patheticallyweak.

Wasthe MMPI, then,simply abandone@shopelesslynot up to
the job?0Oh, no. Of coursenot. Remembergliniciansarethe people
who think sinusproblems areausedoy sexualpracticesT he current
routineis to take persons with similar profiles acrdg® nine scales
andthen try tofind somethingelsein their lives thatcorrelates with
theirMMPI profiles.By the endof 1995,therewere ovemine thou
sand suclpublishedstudies.Thatmeanghatfor justaboutany profile
a persordisplaysin answergo the MMPI, theclinician canprobably
find some study somewhere that correlates the profile with
somethig—Ilow self-esteemperhapspr maybe cigarette smokingr
eatingdisorders.

Are theseprofiles meanimyful? Oh, no. They are not evenreli-
able.In fact, the reliability of MMPI code typedalls apart after two
weeks. Two weekgfrom onethird to one-half of subjects tested didn't
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even havecode typesin the same diagnostigrouping ontestsgiven
two weeksapart.Thisis supposedo be atestof the enduringmakeup
of the personalitydt is not completely unreasonabte supposethat
adults might respond in muclkthe sameway from time to time on
items questioningheir religiousor political beliefs,for example,but
they don't. Numerousstudies shovthat for normal college students,
more tharhalf show differentprofiles everwhen teste@gainonly one
to two weekslater. For psychiatric populationghe percentages who
staythesame ar@venlower. Afterayear,thestabilityis laughable.

Undeterredby what others mightseeas crippling logical and
empirical problemsfor both objective and projective teststesting
advocateslogahead with revisionglaborationsandembellishments
of both objective and projectiveests—especiallythe MMPI andthe
Rorschach—blinding the restof uswith ablizzardof code words and
scoringsystems.

The courtroomdoubter— attorneyor judge—bold enoughto
challengethe validity or reliability of thesetestswill in turn be chal
lenged,"Well, whataboutthe brandnew, state of-the-art, hightech,
computerized scoringystem,eh?Doesn't that answeryour objec
tions?

The answeris "No, it doesn't! It can't and it won't until the
tests acquire theoretical foundatioand empirical reliability andhe
diagnostic categories themselves achievme degre®f solidity to
give afirm foundation for their measuremeiuntil thatday arrives,
the truly bewildering expenditureof intellectual effort to pump air
into a deadhorsewill remainjustthat. It is sadand puzzlingthatso
many excellent mindpasgheir timein justthis exercise.

Neither clinical intuition nor any of the countless psychological
testscurrentlyin use and endlessiynderdevelopment capossiblybe
held to be scientifianstrumentscapableof providing precise and reli
able dataaboutthe structuresand functionsof the mind, normalor
abnormaljn generalor for individual caseslt is laughable and down
right fraudulentto pretendotherwise.lt is inconceivableéhatanysck
entistswould toutsuch”instrument$ asthetoolsof their trade.

| Had a CaseLike That SoThere Must Be Many Like That
Not only doesclinical researchroutinely fail to controlfor innumer
able extraneous factors outsidee researcher'sagenda,it nearly
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alwaysalsofails to observethe mostbasic ofconditions for ensuring
that resultscan be generalized—choosinga samplethatis truly rep-
resentativef the peopleto whomthe researchers wamo generalize
their findings.In the most commorkind of clinical "research the
clinician "studie$ only oneindividual, or sometimes few, andthen
generalizeghe "findings' to an indefinitely large numbeof other,
unknownpersons.

Whatis wrong withthat?

Let ussaythatyou hadneverbefore encounteretthhe dog breed
Bouvier.Let ussaythatthefirst Bouvieryou encountehasblueeyes.
Do you then concludehat Bouviers haveblue eyes®f coursenot.
But in timeyou seeanotherand anotherand anotherBouvier, until
you haveseentensuch dogs and each and evengof themhad blue
eyesWould younot thenconcludethat Bouviersgenerallyhaveblue
eyes?Of courseyou would.Who would not?But, at the sametime,
you know perfectlywell that you might be wrong. It might be the
casethat 99 percentof Bouviers havebrown eyesandyou just hap
penedto haveencountered teexamplesof that minority blue-eyed
strain.

Becauseve areall awarethatour personal experiends limited,
even when we have seena number of instancegshat supportour
hypothesiswe retain somedoubtaboutour conclusionln science,
the attempts madeto reduceand quantify the doubt by sampling
randomly from amongll thoseBouviersin the expectatiorthat a
randomsamplemakest morelikely that thedogsseenwill resemble
those inthe whole populationof Bouviersmore closelythanwould a
samplebasedon nonrandom personaxperienceln most clinical
research, random samplitgreduce uncertaintgnd increasgener-
alizabilityis not even an issueClinicians oftengeneralizérom single
instances, fromample®f one.

What a Single Instance Means Other than the fact that the
accumulatiorof reliable scientific knowledgeannot proceetbased
on the ungeneralizable intuitionsf individual practitioners about
individual caseswhatelseis wrong with depending ooasestudiesof
actualpatients?

Let us saythat you arean American whohas never known
anyone Vietnames&ou know a fair amount abouthe Vietnamese
becausef our sharedhistory, butyou havenever knownpersonally,
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an authenticVietnamese persont happenghatyou hire oneto do
some computer programming for yooausinessSoyou getto know
theguy a little. And you noticethathe hassomepriorities, or values,
that are different from yours. Different religious practices. (He's
Catholic.) Different attitudesabout sex. (He's chaste.)Different
work habits.(He works likea crazyVietnamese boat person grateful
to be in America.) Different senseof family. (He sendsmostof the
pittanceyou payhim back to Vietham to supporthis motherand
father.) And different life goals.(He wantsto reunitehis family and
makethem proudby succeeding itomputerscience.)So he'srather
differentfrom you.

What do you conclude from your relationshiwith this guy
aboutVietnamesepeoplein general?'Nothing' is the conservative,
scientificallycorrectanswer,but thatis bull. You concludethatit is
very likely that mostor atleast many Vietnamesare like this guy
you've hired.Why would youconcludethatfrom justoneguy? Well,
why not?Why would youconcludethat theguy youmetis the wild
cardin thedeck?You wouldn't.

We think people will be normally distributed.That if you
grabbeda thousandguys off the streetand measuredheir heights,
say,mostof the guyswould fall in the middle andthefartheryou got
awayfrom that middle—like up tosevenfeetor down to five —then
the fewer and fewemuys there are goingto be. Most peopleare
average;most peoplédall in the middle of whatever youare mea
suring.If | askyouwhat arethechanceshat thenext manto showup
atsome partyou're atis oversevenfeettall, you're goingto say it's
damnedunlikely unlessyou're hosting @oston Celtics' partyWe
expect peopld¢o be averageWwhenwe meetthe first personin our
experiencdrom someunknownbunchof peoplelike theViethamese,
we expecthim to be averageto be typical.lt's far andawaythe best
guess, ist not?

It is farandawaythe best guesdyutit is bynomeansasurebet.

Tigers and Quicksand Is it sensibleor foolish to generalize
from asingle experienceSayyou meet youffirst tiger andit growlsat
you and charges, aryou barel escapeavith yourlife by slammingthe
door of the cageshutjustin time. How smartwould you beto leave
the cagedoor openand just stand therewhen youencounter your
secondtiger?Not smart.Not smartatall. If you survivedthe mauling
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and havingyour arm bittenoff, peoplewould sayto you, "Justhow
many tigersdo you haveto meetbefore youget the idea? Because
one should have beenenough.You should havelearned.How many
timesdo you haveto stepin quicksandbefore yowettheidea?

Thesame logic holds fothe casestudy.If | meet oneCatholic,
chaste,hardworking,and soon Vietnamesefellow, then thereare
probably lots of Catholic, chaste, hardworkingiethamese family
menoutthere, rightBounds goodjoesn'tit? It certainlyworkswell
enoughfor tigersand quicksand.

What'swrong with applyingthe same"logic" to people?irst
off, it doesn'tmatterif you'rewrong about theuicksandor thetiger.
A conservativeapproachto both cannothurt you. Nor canit hurt
anybody elseln fact, it might well protectyou. When it comesto
people,however,instant generalizationhasa big downside. Everif
your prototypical Viethameseasa good guy, generalizingrom him
to all Viethamese leads onlio witless stereotypingof millions of
highly individualized peopleAnd you're goingto be real disap
pointed when the next Viethamese&omputerprogrammeryou hire
stealsyour software ideas anskipstown with a Protestanprostitute.
When peopleaskyou why youtrustedthis guy, areyou goingto say
to them,"Well, | knew anotherVietnamesemnan onceand he wasa
greatguy"'?You can'tsaythat;you would soundtoo stupid.

You know, we all know, that you cannotgeneralizefrom one
individual to all individualswho are membersf a group, because
thereis noway to guaranteghatthatindividualis the mostrepresen-
tative—theaverage—of the group.To makeareliable generalization
to the whole group,onewould needto study thebehaviorof many,
randomly selected,and, one hopes, representative membeaifsthe
group.

In every sciencethe ability to generalizeyour findings depends
on thequality of your instrumentsbutit alsois only asgoodasyour
sanpling techniqueslif we getagood samplewe cantrustthegener
alization. Generalizatiornis still dangerousevenwith agood sample,
especially whenwe try to appl it to asingleunknownindividual, but
it is not so completsf crazyasgeneralizingto millions from asing e
example.

For thesereasons,no one with any scientific respectability
would arguethat thecasestudy hasany research usefulneas all
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exceptto stimulatethought. Goodideasfor research can beund in
individual casesyesearch itseltannot.It is just inexplicable,then,
that clinical psychologycontinuesto publish hundredof suchcases
each year in professional journals aodusethemasteaching mate
rialsin class.

Double-Blind and Double-Sighted Even good sciencehasits
pitfalls. Oneof the most perniciousis the unconscious agend&his
is often called the RosenthalEffect after Robert Rosenthal,who
demonstratedts operation in somdairly important social science
studies.Becausethe effectis so well-documented and so destructive
of any claim to objectivity, researchertong agodeviseda procedure
for obviating thoseeffects—a procedure routinely ignoredy clini-
cians engageih their pseudescience.

TheRosenthaEffectis simply the effectof expectation®f both
researchers and subjeats the outcome of experiments.If the
researcheraho give sick patients littlepink pills to makethem better
believe that thelittle pink pills idll make them better, and if the
patientsbelievethat aswell, better thepatientswill get. And this is
true whether théttle pink pills containpenicillin or white sugar.You
get theeffect you expecto get. Any properly designedexperiment
uses"placebos; little pink pills that really are sugar for half the
patients,and realpills for the otherhalf, andneitherresearchenor
patient knows who is getting what. That's called a doubleblind
experiment.

What you get in clinical psychological researcks double-
sighted experimentatioBoth the clinician andthe subject— oftena
patient— expectto seethe samething, and seet theydo. Wonderof
wonders. Aren't cliniciansaught how to do researchin graduate
school?

Actually, many cliniciansin academicdepartmentsand their
graduate students oftelo make stabatdoing"research beyondthe
casestudy.They grab abatchof collegesophomoresand give them
threeor four questionnaireand thenlook to seeif thereis any rela
tionship between answersn one questionnaireand answern
another.For example they might first askstudentgo fill outaques
tionnaireon family history with lotsof questionsaboutmaltreatment,
then ask the samestudentsto fill out one on how theyfeel about
themselves, andhen anotheron how they feel aboutthe relation-
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shipsin their lives. Researchers expethose students whoeport
having rotten families andchildhoodsto also reportfeeling rotten
aboutthemselves andottenaboutthe personal relationships their
lives.Amazing.Theydo.

Any participant inone of thesestudies wouldhaveto be com-
pletely brairndeadto misswhat the researchergre gettingat with
their questionnairesThey are sufferingrom face validity overload.
The hypothesesn the so-called studiesare transparento both the
participants andheresearchersrhiskind of doublesighted research
iIs socommonin academidepartmentsit is almostthe prototype for
today'sclinical doctoral dissertation.

Strangetoois the completelack of any effortto makesurethatall
these questionnairesthereare thousandsof them, with new ones
being created evergay—actually have anythingto do with reality.
Theyonly askpeopleto "report' thingsastheyseethem.Thereis no
crosscheckto see if,for example, familieseportedto be abusivevere
truly abusiveT heonly subjecimatterfor such"studie$ is the question
of whetherstudents— or patients—are consistently negativer posk
tive when askedabout a numbeof relatedissues.This activity gets
peoplePh.D.s in clinical psychologybutit sureasheckisn't science.

ShapeShifting in Clinical Junk Science

If we look at the mostbasicof issuesn the definition of a science—
common termsisedin a consistentvay—we find thateventhatmost
trivial of requirementds not metby clinical psychology.Definitions
of concepts are sfuid, everchanging withthe whim of the speaker,
and so utterly withoutany substantialbasisthatit is impossibleto
prove any claimpo matterhow inconsistent witrany otherclaim, to
bewrong. As soonasany reasonable logicak evidentiary challenge
is launched,the psychofact shapshifts, assumea newform, and
head=ff into unknown territory.

I Can Explain,It's a Different Kind d Gravity Dr. Lenore
Terr, the psychologicalexpertwho was crucial to the conviction of
George Franklin for the twentyyearold murder of nine-yearold
SusanNason,gave usan illuminating exampleof definitional shape
shifting asshe prepared fothe Franklin murdertrial and provideda
perfectillustration of why clinical methodology, theory, and claims
shouldnotbe welcomen our courts.
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Long beforesheevermetEileen FranklinLipsker,Dr. Terr had
become famoushrough herinterviews withthe children who were
kidnapped, school bus and af, Chowchilla, California.Thesekid-
nappedchildren showedno evidence of repression followingwhat
seemedto have beena very traumaticsituation—the children were
kidnappedin their bus, driveninto a pit, and buriedunderground
with an air ventto keepthem alive. As reportedin Terr’s book Too
Scaredto Cry (1990), the children had not beentraumatizedout of
their wits during the misadventure, hadot repressedheir memories
of the events, and even years aftdrey were quitecapableof fairly
clear anccompleterecall.

Now, thisis not a great surpriseln fact, many people—evenfar
too many young, vulnerablglefenselesghildren—remember their
traumaticexperienceall toowell. Many of thesepeople would welcome
the opportunityto put out of their minds forever horrible memorieé
monthsor yearsof war,torture,or imprisonmentput cannot dso.

Yet herewe haveEileen Franklinclaiming that thedeathof her
friend Susarwasa memory so horribléhatit remained hidden from
her mind's eyefor twenty years.How could that be?What made
Eileen'straumaso speciathatit wipedouther memory?

Dr. Terr explains," There were greatdifferencesin the whole-
nessof retained memorypetweenthe Chowchilla kidnap victimsand
EileenFranklin Lipsker.The Chowchillagroupconsistentlyremeni
beredeverything.Yet Eileen startedo represson the very night of
the dayshewitnessecher best friend'snurdet' (1994,p. 11).

How is Dr. Terr goingto explainawaythis hugediscrepancyt
would be like explaining whydroppedapplessometimesise up into
the air insteadof falling down to the ground. How could that
happen?

Easy It is a differentkind of gravity.

After | met her] realizedthat Eileenwaswhat| had defined
asa Type I traumavictim—a repeatedlytraumatizecchild.
Shehadalwaysrememberedpor instance, that her fathemas
an unpredictablyviolent alcoholic—this she had not for-
gotten.. .. Moreover, Mrs. Franklimnvashospitalizech couple
of times formentalillness. The illness memoriestoo might
havebeenfrightening.All this would haveaddedup to make
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Eileen a child well rehearsedn terror—a child prone to
losingthe memoryof anordeal.

These experiencesvere probably frequent enoughand
awful enoughiin fact, to haveallowedEileento developthe
knack for automaticrepressionBy the time shewas eight
yearsold, she had no doubtpracticed"forgetting' so often
shecould repress when she rgafieededo. Childrenwho go
through a number of terrors protectthemselvesthis way.
They are able to mustermassivedefensesagainstremem
bering, becausehis is the only way they can get througha
frightening childhood(Terr 1994, ppl11-12)

You might thinkthatDr. Terris sayingthatit will be easiefor
you to remember @aingle instanceof rapeif you haveexperienced
only one tharit will be if thatinstances justone amonglozensShe
is not. Dr. Terr meansthat somehowan automatic mechanismof
unconscioudorgettingis triggeredwhen youare the victim of mul-
tiple instancesf abuse anadot when youarethe victim of only one
or a few episodesSheis sayingtoo that thetraumaticamnesiais
highly selective, applyingn Eileen'scasenot to episodef violent
andunpredictable paternalolence,or to displaysof maternal mental
illness, but only to SusanNason’s deathand someotherunspecified
but no doubtrepeated traumasore horrible thandrunkenassaults
butlesshorrible thanmurder.

This creativeview of themind is interesting,butit doesleave all
people whohave survivedhe Holocaust,or otherlong-term hideous
experiences likewar, slaverytorture, and imprisonment,and who
rememberit, in a ratherodd position. Dr. Terr is suggestingither
thatsuch experiences weret horrible enoughto be traumaticand
thuscause amnesidoroughrepressionor thatsomehow mosof the
millions of peoplewho find themselvedn such situations arejust
generallyprettyresilient.

WhetherGeorgeFranklin killed SusanNasonis not asimpor-
tant as the misleading psychobabblpouredout to make sensef
Eileen'sstory.To account forEileen's deniabf memoryof her trau
matic event, DrTerr hadto create aonvolutedstorythatturnedher
previously heldviewson memoryand traumansideout. Fluid defini
tionslike thatarecleverbut they do make crossexaminationof psy-
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choexperts impossibl&€hangingdefinitions case bycaseand expert
by expertmakes any clainaboutthe effectsof trauma consistent with
everyotherclaim. And if we everencountera casethatdoesn'tquite
fit, we cancreateTypeIIl traumasand TypelV, andsoon.Thereis
no logical,theoretical or empiricalimpediment.

Dr. Terr took this nonsens@to court. Dr. Terr gota mancor-
victed of murderon the basisof her clinical intuition, buttressed and
complementedy herselectiveperceptiorof theinteresting story her
clienttold to her.It wasno problematall with atheorysoinsubstan
tial and researchkhatis no more thartheintuitive biasef its expost
tors.

An old chestnutof a graduateschool joke saysthat the B.S.
degreestandsnot for bachelorof sciencebut for "bull shit,” theM.S.
for "moreof thesame, andthe Ph.D. for "pile it higher anddeeper"
Theendlesslynetamorphosing concept traumaticrepressions an
excellent examplef this process.

Whatkind of atheorycould possibly be assembled sucha
quicksandoundation?

Diagnosing the Foundationsof Clinical PsychologyDescribing
clinical psychologyas"soft sciencéis flattering thefield; it is assoft as
agrape. Considejust the shocking but indisputablefact thatit is rare
to find agreemenacross cliniciansr clinics on the resultsof psycht
atric evaluationspn the basic mental diagnosis itselfso centralto
countless criminadefensesindclaimsof psychologicainjury.

In the United States diagnosesare usuallybasedon the Diag-
nosticand StatisticaManualof the American Psychiatric Association
(APA). Generally, everyone— everypsychiatrist, psychologist, clinical
social worker, psychiatric nurse,psychotherapist, and counseloris
supposedo use this diagnostic manual.

T hefirst DiagnosticandStatisticaManualcameoutin 1952,fol-
lowed by a revisionin 1968;the DSM-III appearedn 1980, andvas
followed by its own mintrevision, the DSMHIIIR in 1988.1n 1994,
we got theDSM-IV, some nine hundredpageslong, covering 374
mental disorders.

The authorsof the new DSM-1V claim that thesetsof symp-
toms—whatthey call "criteria sets— thataresupposedo be usedto
determinea particular diagnosis were arrivet by consensusT hat
sounddike an impressivealmostscientific,level ofagreemenamong
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clinical practitioners untilyou seewhat these pgchiatristsmeanby
consensus.

By consensusthey meanthat themembersof work groups
assembledsets of symptomsfor the various diagnosedy simply
includingall the symptomschampionedy numeroudifferent prac
titioners, turning thecombined listinto a Chinesemenumultiple-
choice test. Consequently,the manual directsthat a particular
disorder should be diagnosedif the patient showsone symptom
from columnA, two from columnB, andonefrom columnC. This
inclusiveapproach certainlyook careof anylittle niggling disagree
ments aboutvhich symptoms belongo which disorderput it rep-
resents gpretty distorted view of the word "consensus. It's like
sayingthat one hundredoeople agreedn what to havefor dinner
by the simple expedienof orderingeverythingon the menu.Con-
sensusy foot!

A new National Institute of Mental Health analysis ofsome
34,000patientsdiagnosedvith depression revealgtiatthe majority
do not suffer mostof the "classi¢ physicalsymptomsof depression:
unexplained fatigueinsomnia,poor appetite,restlessness, unusually
fastheartbeat, constipationy weightloss.Wherepatients daclaim
to experiencea symptomsuchas™eatlessthan | usedto,” the only
indicationthatthatis trueis the patient's sayso;thereis noaccompa
nying weightloss.Evenamongthe mostseverely depressqghtients,
somelO0 percenshowno physicalsymptomsatall.

Whatthis studyshowsis thatclinicians reachtheir diagnosegor
reasonsof their own, just asthey did beforethe publication of the
new nine-hundredpage manual.Perhapsach diagnostician has his
or herown favoritesymptomof depressioror schizophreniar what
ever—the tidylittle symptomchecklistis nothingmore thara sham.
Theshamgivesboth the patientandthe public aliketheillusion that
the mental disordediagnoseds on anotherreality planethan the
telltale behavior wheimdeedthedisorderis often nothingmore than
asingle"symptony itself.

It is undeniablytrue thatin the diagnosisof a medicalcondi
tion such as cancerphysicianswill certainly disagree over which
symptom has the strongestassociation with garticulardiagnosis
or which ismostindicativeof a certainprognosisbut thatatest for
breastcancer,for example,would be no more than a cobbling
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togetherof a bunchof oncologists' varyingpinionsis unthinkable.

How did the author®f the diagnosticmanualarrive at all those
374differentcategorieof mental disorders ithe1994 manual?

Consensusagain.Disorders and symptomgentinto thebook if
thevariousco-authors forthe differentsectionsof the manual agreed
that they should. Sometimeafat meantas many as sixteen people
agreed, sometimeas few as five. The APA calls this "consensus.
Whateverit is called,it hasnothingto do with agreement amonie
tensof thousand®f psychologicapractitionersout therein thefield.

(That politics and passionatebbying havesince the first edr
tion playeda notinsignificantrole in determiningwhich "mental dis
order getsinto thebook and which staysut is undeniableand has
beenthe subjectof several booksncluding Kirk andKutchins'sThe
Selling d DSM, 1992, and Paula Caplan’s They Say Youre Crazy,
1995.)

Given their farcical "empirical' procedures for arrivingit new
disorders withtheir associatedsymptomlists, wheredoesthe Amer-
ican PsychiatricAssociationget off claiming a scientific, research
basedfoundationfor its diagnostic manualhisis nothing more than
scienceby decreeTheysayit is sciencesoit is.

Clinical psychologicapractitionerssimply do not meanby "sck
ence whatreal scientists meand theyneverwill withouta drastic
change irthe foundationsof their discipline.

We Can Explain Everything Sciencds evaluatedissciencenot
solelyby its definitionsand methodology— where clinical psychology
fails spectacularly—but alsoby its explanatory adequaey whereit
truly excels.Clinical psychologistsfrom Freudto the present, pro
vide uswith wonderfully plausible and comprehensive explanatains
any andall aspect®f humanbehaviorOf course, salo novelists.

We mustbe wary of any theorythat explainstoo much.If virtu-
ally anything that could possibly occur can bé'explained by the
theoryaswell asanyother,evenopposite,occurrencethen thaexpla
nationis notscientificbecausét is unchallengeablandirrefutable.

Pretendyou are amale patientof mine. Assumethat | assert
thatyour classicseductiverelationship with your mothegour alien
ation from your weak and distant father, andhe symbolicstructure
of your dreams, along witthe strongly feminine characteof thelit-
erary careelyou have chosen,clearly tell me that you arehomo
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sexual.You say,"l amnot! | havea happywife andseven childrei! |
reply,”Sowhat?You are just defensivelyovercompensating forour
homosexuality’.

Anything a patiensays,anythingatall, can be foundo havea
coherentpsychologicalinterpretation despite anapparentsurface
contradiction between whatsaidandtheinterpretationYou cannot
prove clinical pgchologicaltheory wrongn anyrespectlf you deny
my clinical explanationor if aspect®f whatyou tellmeareinconsis
tentwith the explanationthen| haveonly to invoke mysteriougpsy
chological mechanisn® ride right overyou.

How areyou goingto provethatl, your therapistam wrong?
You can't. Anything you sayaboutyour life and how youfeel is per
fectly consistent withmy interpretation.Since, by definition, you
haveno accesdo your unconsciousnind, who areyou to disputemy
claimsabout youmunconscious®oodluck trying it.

Neitherthe patientnor anyone elsein or out of a courtroom,
canfalsify the claimsa clinical professional makesboutthe working
of the mind. Without observationof the phenomenaof interestor
their reliable indicia, testabilitys impossible. If testabilitys impos
sible,thenfalsifiability is moot.

THE STATE OF THE ART

The Unicorn Argument

Courtcaseshy their very nature,involve agendasrl he goal of testk
mony —scientific and otherwise—is alwaysto makesomepoint for
onesideor another.Thatobjectivity of all testimony— scientific and
otherwise—takesa seriousbeating incourt is not really very sur
prising.

Whatis truly astonishinghowever,is whenthe absenceof sci
entific evidencethat harm did not occur is takenas evidencethat
harmdid occur. For example someof the attorneys forthe silicone
breastimplant plaintiffs claimedinjury by arguingthat researchhas
not provedthereis not a connectionThat's beautiful. Although not
all thatcommon inmedicalargumentijt is an extremelyopulartack
in the claimsmadeby clinical psychologists.

It iswhat | call the Unicorn Argument.

For example,| might say," There'sno suchthing asunicorns"
You say,"Of coursethereare unicorns.They are alwayskissing vir-
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gins!" "No," | say."l havelooked everywhere anchnnotfind asingle
unicorn:’ "You havenot looked everywhere, and evéryou did, the
unicornswereonestepaheadof you!" Stymied,aren'tl? You mustbe
right. Thereare unicornsall over the place just beyondthe edgeof
my vision.

The siliconelawsuitsaside,it is very hardto find anyreputable
scientistwho would makethe Unicorn Argumentevenin the silent
recesse®f the heart. It is fundamentallycounterto scientific rea
soning.T he scientist believeaothingunlessit is provento be true.
"l will not believein unicornsunless you can prove® me that uni-
corns exist" The unicornist believes everything unlessit can be
proven absolutelyto be false."| vill believein unicorns untilyou
proveto methattherearenone

Clinical psychologists regularlyay claim to beliefs on the
groundsthat they havenot been disproved. Bt is not possibleto
provethatsomethingdoesnot existsimply because yofailed to find
it. There are manypossible reasonfor your failure, only one of
which is the nonexistencef whateverit is you are lookingfor. There
are manypossible reasonthat peoplein a studydo not behaveas
expectedtherthan theonetheresearchers holtb betrue.

But true believerswill die believingin unicorns.Actually, true
believerswill continueto believeevenin the face ofincontrovertible
evidence againdhe belief. Everything, afterall, is subjectto inter-
pretationandreinterpretationWith theright frameof mind, therds
nosuchthingasincontrovertibleevidence.

This outlook on life makesperfectsensein what are properly
considered' mattersof faith." It doesn'tmake sensen the trainingor
practiceof scientific professionals, pshologicalor otherwise, andt
does not make sense irour courtrooms.You cannotallow Miss
Marpleon thewitnessstandto arguefor the existenceof unicorns.It
does violenceo logic andterrible damageto real people's lives.

Astronomy and Astrology

Almost since itanception,clinical psychologyhasbeen subjectetb
thesame criticismIt’s not a testable sciencé’s asecular religiordis-
guisedasa science. And, sincthe first utteranceof this presumably
crippling criticism, the defensive repljhasbeen,”Oh, you academics
arealwayssaying that. It is time to drop the charge thatclinical psy-
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chologyis nothingmore than asecular religionlt hasalwaysfallen
on deafears andt will continueto doso.

A more telling comparisonlikens clinical psychologyto
astrology and experimental psycholdagyastronomy.T he namesof
the two fieldsare similar, but they have nothingmorein common
than an interestin the stars.They do not have commonaims and
their methodologiesould not be more dissimilar.Moreover, astro
logical practitionersdo not usually claim that either theirgeneral
"theorie$ or the interpretation®f an individual's astrologicgbor-
trait arescientifically based.

Nevertheless, astrology, like clinicabychology,is a compre
hensive and¢oherentsystemfor theinterpretationand predictiorof
humanbehavior Also, like clinical psychologyastrologyis taken very
seriouslyby a large numberof people—whoseidentities are often
quite surprising— who claim thatit illuminatesand guidestheir lives.

Astrology is widely acceptedas true by believersin astrology,
just as much of clinical psychology canbe said to be generally
acceptedy believers in clinicapsychology.

It is entertaining bubsurdto imagineour courtroomsfilled
with astrologerstestifying that Leos would nevercommit murder
whenthesunis in Jupiteror that Capricornsmakebetterparents for
Virgos than do Geminis. Very few adherentsof astrology would
attemptto get astrologicalinterpretationsjn generaltermsor for
specific individuals, accepted courtasexpert testimony(Or would
they?)

Moreover, despitethe millions of horoscope reademnd cus
tomersof psychics, societywill notlet astrologersoring theirarticles
of faith into our courtroomsasexpert testimony. Societgsa whole
maintainsthat thereis someimportantdifferencein the quality of
beliefs of astrologers an@stronomersand inthe credibility of true
believers and scientistg, distinctionthat is crucial for our justice
systemto maintain.

Yet we not only tolerate but welcometestimonyfrom clinical
psychologistghat, like astrologicalinterpretationjs built on nothing
morethanfaith.

It is profoundly disturbing thatclinical psychologistsare them:
selvesunable to maintain this critical distinction betwednact and
belief, between astronomy arabtrology astheir testimonyon the wit-
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nessstandsin courtroomafter courtroomshows.How can educated
people sdlind themselveso therealityof their own belief system?

The Problem of Psychology

Al professionalsvho identify themselvess psychologistsshare a
commonproblem: They cannotstudy whatthey sodesperately want
to study,thestructuresand functionsof themind. Theydon't wantto
be philosophersvho createelegantogical arguments abouhe nature
of the mind, the natureof reality,and relations betweethe two. Oh,
no. Philosophergetnorespect thesdays.If you goto a party andsay
thatyou areinterested in whetheéherewill bea soundf atreefallsin
the forest andthereis no one aroundto hearit, your fellow party
guestswill walk awaymumblingundertheir breath} Geta job."

In today's America, psychologistsnust be scientists.But, alas,
they arescientistswith no direct accesso their subjectmatterand
not a hope inhell of evergettingone. What experimentapsychole
gistsdo, mostof them,is compromiself theywish to studyan inae
cessiblementalprocess likewvhat little babiespay attentionto outin
theworld, for exampletheydefine"attentiort in termsof something
that they can actually measurdike the amountof time the babies
spend looking abne thingor another.

That makesevery research psychologist vulnerabbethe same
criticism: You aren't measuring whgbu sayyou are measuring.You
can't measurevhat you wantto measure and you are makiggeat
inferentialleapsfrom whatyou are actually measuring-like babies’
looking behavior—to what youwish to measure—like babies'atten
tion. You wantto makea descriptionof somementalactivity using
the building blocksof physicalactivity; from theseshabbyclay bricks
you areattemptingto build a cathedrabf glass.

It's a pointwell taken.

I think it is the general impossibilityof arriving at a verifiable
accountof mental activity that leadsso many clinical psychologists
into cutting the tie to physical observationaltogether.If we are
alwaysstuck making these great inferenti@apsfrom the carefully
controlledstudiesof physicalbehaviorto the mentalprocesseander
lying those behaviors,if we have no way of guaranteeinghat the
leapsarein anyway producingan approximate modedf the mental
activity of interest,thento hell with it.
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HOW CLINICIANS DEFENDJUNK SCIENCE IN COURT

It is bewilderingbut truethatdespitetheincessant claimghatclinical

psychologyis a sciencewith its findings soundly basedon scientific
methodology, clinicians challenged courtoften revertto a flat-out
denialof the status Often,when challengeth courtaboutthelack of
scientific evidencdor their claims, clinicianswill reply thatthey are
notscientiststhey areartists, andhatthey arenotinterested imum-

bersor groupsbecausehey deal with individuals. They claim that
scienceasirrelevantand unnecessaty theirconclusions.

In addition, they launcltad hominem attackson thescientific
experts themselvefr. Lenore Terrin the Franklin casereferredto
expertson thescientificstudyof memoryas"outsiders:

The ultimate courtroom put-down of the scientific researcher
by a crossexaminingattorneyis, "You haveneverseen a patienhave
you?Sohow would youknow?'

Lenore Terr describesthe use of this tactic inthe Franklin
murdertrial:

As Elaine[Tipton, the prosecutotfhad anticipatedElizabeth
Loftus [an experimentapsychologistfrom the University of
Washington]eventuallyalso appeared fothe defense. She
testified that hermisinformation experimentservedas proof
that repressedmemory can be changedin the processof
intake, storageor retrieval. But Elaine was ready for Dr.
Loftus, and on crossexamination quickly received an
acknowledgment frorher thatshewasnot aclinician anddid
not ordinarilyusechildrenin her researct{1994,p. 57)

Thatseeing patientalmostconstitutesprima facie evidenceof
the inability to give scientifically accurate and reliablistimony
doesn'tenterthe mindsof anyone incourt. Butit should.lt must.

Miss Marple s testifying in our courts.Miss Marple is writing
"psychologicdl reportsfor our judges Miss Marpleis telling our leg-
islatorshow to write law to matchup with Miss Marple’s intuitions
abouthow the mind works.This farcicalstateof affairs cannotcon-
tinue.Thelargersocietyhasalready begurio believethe courtsmad,
andasocietythatdoesnot believein its systenof justiceis a doomed
society.
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ThreeKinds of Liars

History of the ForensicPsychologyndustry

When thereis no evidenceof validity of psychiatric evaluation
regarding aparticular legal question,it should not be assumed
that the evaluationscan be made accurately. Rather, whenwi-
denceis lacking, the assumption shoulde that psychiatrists
cannotmakesuch evaluations accurately, especiallyigw of the
general findingsthat validity of diagnosisis usually verylow
whereverit has been tested.
JayZiskin,
Copingwith PsychiatriandPsychological Testimoni,995

MENTAL AND EMOTIONAL DISTRESS

[Richie] Parker,19, drewnationalattentionafter pleading guilty
onJanuaryl3, 1995,to felony first-degreesexual abusen acase
in which he was chargedwith forcing a 14-yearold freshman
girl to performa sexualacton him in a stairwell of Manhattan
CenterHigh School. Parkerreceivedfive yearsprobation. ..
Parkeris undergoing treatment armbunselingor sexual abuse.

H e settledan $11 million civil suit with thevictim lastJune
15.... Parker'svictim said she suffered "severeand serious
physical and psychological injuriesincluding sexual assault,
fear of contractingAIDS, and PostTraumatic Stres$ as a
result of the attack. (Reid,Orange County [Calif.] Register,
March 26, 1996)
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Thetort businesss a billion-dollar industryin America.By 1980,
somefive million lawsuits werebeing filed annuallyin the United
StatesWhetherthat numberhasincreased, decreaseut, stayedthe
sameis a matterof somecontention, butvhateverthe actualnumbers
it is clearthat psychology hasplayedahuge rolen expandingooth the
varietyof possible claimandthesizeof possible awards.

The American systenof justice,of course haslong recognized
intangible damagelike mental and emotionatlistressin personal
injury casesand Americanjuries havea long history of adding eme
tional damage®nto thedamagesncurred to one'sincome by, for
example, defamationf characteror invasionof privacy. So in most
standardtort casestoday, claims for mentalor emotionaldistressor
psychic damagéhatcauses lossf the enjoymentof life's activitiesare
now routinelytackedonto claimsof personalinjury resulting from
any of the innumerableaccidents andhcidentsfor which the blame
canbelaid atsomeone's door.

Psychology's contribution is to add severalhundred new
“injuries” thatcanmeaneither thelossof much of the enjoymentof
life or eventheloss of one'snental health.

Damages fothe loss ofenjoymentof normallife activitiesare
called"hedoni¢ damages. Accordingp Walter Olsorin The Litiga-
tion Explosion,"total estimatesof hedonicdamagesaverangedfrom
$450,000to $13,400,000n 1989 dollars (Olson1991,p. 171).That
is a lot of money just because/ou are not having any funanymore,
butit is nothingcomparedo whatyou will getif your mental health
itselfis directly damaged.

An early California caseinvolved a suit by a womanwho was
involved inatrolley caraccidentAs a resultof thataccidentthe
plaintiff allegedthatsheengagedn over100illicit sexual expe
riencesT heCalifornia jury awardecher $50,000 fothemental
distressssociated wither trauma(Gordon1976a, p. 3)

Today,accordingto Jury Verdict Researchnc., damageto your
mental healths worth one hundretéimeswhatlossof ability to sat
isfy your hedonicdesiregays.

In the United Statesjn the mid-1970s, therewas just one mil-
lion-dollar personal injury awargerweek,on theaverageln 1990,
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therewere 735 million-dollar personalinjury verdicts awarded, and
750 million-dollar verdicts were awarded 1991. Nearly everyone
of thoseverdicts includeda componentor psychic injury,for dam
agesfor noneconomidnjuries.

And just who doyou think is going to makethe claim for you
thatyou do indeedsuffer from apsychologicalnjury worth $11 mil-
lion in compensation? he professional forensic cliniciamf course.
Whoelse?

In casesof personal injurythe psychologistan explairto the
court and the jury the personality changethat theallegedly
injuredindividual hasundergonesa resultof theinjury, the
problemsthe injury hascreatedin his family life, and how
suchinjury affects hisvocationaladjustment in the future.
(Gordon1976a, p. 3)

You might takethe stand ancclaim that since you werestruck
by thefalling ladder, youare unableéo work or to sleep and yohave
shatteringnightmares inwhich you relivethe traumaof the injury
and envisionyour threechildren naked, hungry, and shivering, beg
ging on thestreetwith bowls,but thisis goingto sound awvhole lot
moreconvincingif Dr. V.I.P. Harvardtells the courtthat in his pro-
fessionalopinion, you sufferfrom the seriousdisorderof posttrau-
matic stressyndrome.

Many expertswill go evenfurther, particularlyin claimsof post
traumaticstress disorder, anmubt only will diagnose yowutwill pin-
pointfor the judgeor the jury theactual causer agentof thetrauma
thatyou claim to havesuffered—e.g., the dangeroudalling ladder.
Only anotherexpensivepsychoexpert couldrguethatyour expertis
wrong.

It is clearthatwhatusedto be thewell-guarded provincef the
prosecutoror judge or jury —the determinationof whatwrong was
done, whas responsibldor thatwrong, andwhat the compensation
shouldbe—are now all decisionghatbelong, infactif notin law, in
therealmof the professional pgchologist. Professional psychologists
have claimeda unique competenc® assessuch mentaldamages,
andthe public believegheir claim.

How did we getto sucha stateof affairs?How did we cometo
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the point thatwe haveliterally handedover to a bunchof entrepre
neursthe determinationof injury, notonly in standardort casesbut
evenin casesf discrimination and disability?

It was pretty muchinevitable giverthe evolvinghistory of psy
chology andhelaw in thecriminal domainThatthetort psycholog
ical-injury market has becomethe exclusiverealm of the trained
psychological professiondbllows right along withthe medicalizing
of legal competenceand insanity andhe consequentorneringof
thatmarketby the psychologists.

A quick look at the Byzantinehistory of interactions between
psycholog and the law will maketheir presentmisalliance,if not
acceptableatleastcomprehensible.

EXPERTS, STEAM ENGINES, AND EXPERIMENTAL
PSYCHOLOGY

Gentlemenof the jury, there are three kinds of liars: the
commonliar, thedamned liarandthe scientificexpert.(Foster
1897,p.169)

Expertson nonpsychologicalmattershavelong enjoyedaccess
to the witnesschair with their testimonysubjectto much wrangling
aboutits admissibility and utility.T he basicideasthat evolvedover
time werethatexpert testimonghouldbe admittedvheneverit will
assistthe judgeor the jury, or whenthe mattersbeforethe courtare
beyondthe experienceor the understandingf the judgeor jury. So
anexperton steamengines, foexample, coulde calledinto courtto
explain to the jury the workings of such engines anthe conditions
underwhich theywere likelyto blow up.The jury, havingbeen edu
cated about steam engines,would then reachits own conclusion
about theclaimed negligencen the particularcasebeforeit.

For psychologicakxpertwitnessesthe experimentalists anthe
clinicians followed two vergifferent pathdo today'sprominentrole
in our courtroom.

EXPERIMENTAL PSYCHOLOGY EYESTHE WITNESS
Experimentapsychology'sventuresnto thelegalexpertwitnessbusk
ness began inauspiciousty1908with the publication ofHugo Mun-
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sterburg’s work On the Witness Stand. Professor Munsterburg,
broughtto Harvardfrom Germanyby William Jamesthe father of
American experimentapsychology,arguedthat law would benefit
greatly if it embracedthe findings andtechniquesof experimental
psychologyaboutsuchmattersasattention,memory, andoerception,
particularly as they addressquestionsof eyewitnesses' accuraeyd
reliability. Many outspokenand outragedlawyerly defendersof the
statusquo replied to Munsterburgwith withering contempt,but the
barndoorwasirrevocably crackedpen.

Munsterburghad been astudentin the laboratoryof Wilhelm
Wundt, who had foundedthe first experimental psychology labera
tory in theworld in Leipzig, Germany, in1878. By the turnof the
century,Germanpsychological researchers had been actively engaged
in studyingreatworld problems and applications perception and
memory for twodecades.

Amongthe best knowrof the GermarmresearchergviasWilliam
Stern,who conducted whate called"reality’ experimentssimula
tions of reatlife situationsto examinethe reliability of eyewitnesses
under moredr lessnatural conditions.

The classicexampleinvolves the stagingof a quarrelbetween
two students irfront of a class.Onestudentdrawsa revolveron the
other.The teacher stopshe stagedincident andthen questionsthe
classaboutthe eventsthat they just withessedOverand over again,
the results are the same.The eyewitnesseso the incident arein
seriouserror about every aspecof the witnessedevent, including
whatwords were spoken arntietypeof weapon used.

Munsterburg's boolsummarized and extendettie European
studiesfor the American publiclt alsoattacked Americarawyersfor
their closeminded responseéo psychological science.That was a
political error.

Thetime for suchapplied psychologis surely near... The

lawyer aloneis obdurate.The lawyer and the judge and the
jurymanaresure thatheydo not needthe experimentapsy

chologist. .. They go on thinking that their legal instinct
andtheir commonsensesuppliegshemwith all thatis needed
andsomewhamore. (Munsterbur@908,p. 21)
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Perhapsit was the tone of ProfessorMunsterburg's boolas
muchasits contentthat producedsucha witheringresponsdrom the
American legal communitylohnWigmore, who waslater to publish
the classicWigmore’s Coded rhe Rulesd Evidencg(1935) andThe Sci
enced Judicial Proof (1937), publisheda scathing satiref the book,
pointing out both methodologicalerrors and the inapplicability of
much of the researchto actual legal proceedings$n particular, he
notedthatdespiteerrorsin the testimonyof witnesses, jurorlearing
thosewitnesses neverthelesemeto conclusionsthat are in accor
dance withthe factsof the case. Reasoninthat the outcomeof the
case i0f far greaterconcernto thelegal systenthanthe perceptions
or memories of witnesses, Wigmore dismissed Munsterburg's
reportedresearcheasirrelevant.

During the1920s and 1930srevival of interestin law and psy-
chology occurredand a number of books appearednearly all by
lawyers. The past focuson the perceptions and memorie$ wit-
nessewas joined by an interest inthe psychologyof crime and the
"criminal personality.”

All was quieton the psychologylaw front during the1940’s.
There were scatteredstudieson the usualtopics of witness
testimony evidencerules,and criminal behavior, andimula
tionsof jury decisionmaking wereintroduced On thewhole,
this work did not add significantly to what had beendone
before,and provokecho responsdrom thelegal profession.
(Loh 1981,p.671)

BURGEONING OF EXPERIMENTAL PSYCHOLOGY IN
COURT

A critical developmenin the modeséxpansiorof the role of
experimentapsychology inthe legal systemook placein the
1950’ through psychologistgestifyingin casesnvolving the
impactof pretrial publicity, andcivil rights.
Researctpsychologistshad developedreliable techniques
of conductiry surveys with samplethat beganto approach
being truly representativef the population relevanto the
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survey.Resultsof the surveysbeganto showupin trials where
defenseattorneys mightsethem toshowthat their clients
could not getafair trial in a particuladocalebecausgretrial
publicity in newspapersnews clips and magazinebad so
biasedthe potentiajuror pool againsthe defendan{Wood-

ward1952,p. 447)

In 1961 the SupremeCourt put thesealof approvalon the
methodologicalcompetenceof such researctsurveysand
reverseda conviction because opretrial publicity in Irvin v.

Dowd,336U.S.717(1961).In thefamouscaseof Sheppard.

Maxwell, 384 U.S. 333 (1966), the Supremeéourt reversed
Sheppard’s murderconvictionbasedat leastin part uporthe
Court's acceptanceof the reliability and methodological
soundnes®f surveysof the effectsof negativepretrial and
mid-trial publicity. (Loh 1981, pp.672-73)

A dozenyears earlier, in 1954 crucial casewas decidedwith
lasting implications fothe partiesto the case for societyasawhole,
andfor thefutureof the forthcomingnarriageof law and psychology
in the American justice system.Not quite afirst date,this case was
surely aturning pointin the relationship. Sinceéhen therehasbeen
no goingback.

This case was the landmark school desegregationcase.
Employingthe "findings’ of psychologistspart of the casewasbuilt
on the foundation of the famous"BrandeisBrief." In 1908, Louis
Brandeis(later to becomea SupremeCourt justice)had arguecper
suasivelythat conclusionsof social scientistshould be considered
when evaluatinghe merits of limiting the workdaysof females.His
presentationlaid the groundworkfor the crucial Brown v. Board of
Educationcaseargued befor¢he U.S.SupremeCourtin 1954.

In thatcase KennethClark, an experimental psychologibm
Harvard,assisted byhirty otherpsychoexpertssubmittedan amicus
brief to the Court, alleging that supposedlyscientific evidence
showedthata segregated schogystem hadll effectson the person
alities and academiperformanceof black children. The Supreme
Court cited as the modern authorityfor thesefindings Clark and
othersocial scientists.
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Legal scholars argugboutthe relativeweightthe Court gaveto
thescientists”evidence; many claiminghat,whateveithe public per
ception,it wasslight, but thereis no doubt that thd?andora'8ox of
psychologicakxpert testimonyvasnow openand showering its cen
tentsacrossthe land. This occurred despite what/allace Loh, past
deanof the law schoolat the University of Washingtondescribedas
yet another"swift and causti¢ reaction fromthe legal community.
Legal experts pointedut the methodological shortcomings and unrjus
tified inferencesof the work cited by the psychoexperts ithe Br own
caseand describethe findings, quite rightlyasmore commorsense
than scienceThey reactedaboutas enthusiasticallyas their turn-of-
the-centurycounterpartdadto ProfessoMunsterburg’s efforts.

But the tide wasturningin Americaagainstracial segregation,
and the Court and the public alike movedwith the tide. And the
Court and the public alike wanted a scientific basisto justify what
was, after all, a major changeén American politicalopinion. Clark
andcompanygaveit to them.

It is interestingthatin a recent column inhe New York Times
addressingthe issue of ethnic dormitories at Cornell University,
Clark cited no scientific evidenceat all about theinjurious effectsof
such livingarrangement®n thehaplessstudentsbut merelyquoted
the SupremeCourtin statingthat"separate educational facilitiase
inherentlyunequal (Clark, New York TimesApril 1, 1995).

The responseof the legal community to psychologistClark's
Brandeisstyle brief was so negativethat experimental psychology
generally avoided excursionsto the legal arenafor more thana
decade followingthe Brown decision.In the 1970s, the floodgates
opened. Degooders fromthe sixties blossomedinto professionals
with acausean theseventies, and experimental psycholoeggready
to aid the cause. Classic researdm witness reliabilitywas refined
and replicatedwith more sophisticatedmethodology and with a
renewed sensef its critical applicationto important social prob-
lems—Ilike maintaininganequitable color-blind justicesystem.

By the middle of the 1980s, experimental psychologists were
testifying all over the country— whereverthe judgewould allowit—
on theconfusions andlistortionsof memorythatresultfrom various
policeinterrogationtechniquesand the serious difficulties witnesses
encountemith crossracial identification.



56 WHORES OF THE COURT

NotwithstandingWigmore’s historical criticismof their applica
bility, Germanstyle "reality’ studies had becomly the 1980sthe
paradigmfor researchon eyewitnesgeliability in the United States.
According to Wallace Loh in a March 1981 Michigan Law Review
article, "they are repeated suften that thefindings are no longer
consideredovel' (p. 661).

In a modernversionof the reality experiment, thevideotape
of a muggingwas broadcasbn the nightlynewsof a major
televisionstationin New York City. It was followed by the

showingof a lineupof six suspectsand viewers weraskedto

call in with their identificationof the mugger.Lessthat 15%

of the 2000 respondents correctigentified the assailanta

rate no better than random select{@uckhout 1975p. 7)

Experimental psychological researcbf this type was and is
carefully conducted accordintp strict principlesof soundscientific
methodology. Testimony presentinghe findings of such research
doesnotinvolvethe expressiorof the personalopinionsor intuitions
of the experimentalistlt is not even necessanmp haveasan expert
witnessthe person whactuallyconductedthe research because, like
all soundscientificwork, thisresearchs easily replicatedin any labe
ratory by any scientist andhe findings are readily availablein the
published psychologicéterature.

Themajorargumenbver this typeof testimonywaswhetherit
interferedwith the judge'sor jury's role astrier of fact in deciding
whethera witness'sdentificationof an alleged criminalvasreliable.
It is true that most of the research consistsf demonstratingthe
effectsof various factorghat makememorylessreliable, like stress,
leadingquestioning passage ofime, violence, misleadinghotoIDs,
and biasedineups, sanost expert testimonyn thetopic does consist
of castingdoubt on theeliability of eyewitnessest would be highly
unusual, howevefor any experimental psychologiststifying about
researchon the perception,attention,and memoryof witnesseso
offer any decisive opinion aboutthe accuracyof a particular indi-
vidual'stestimony.

Thepurposeof suchexpertwitnesstestimonyoffered by experi
mental psychologistsis, like that of the expert witnesson steam
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engines,to explain the scientific findingsabout thereliability, accu
racy,and malleabilityof memorydue to various factors anthe con
ditionsunderwhich memoryis likely to fail.

In additionto researclon memory andactors affecting witness
reliability, experimental psychologisgsesentedesearchn courton
issueslike confusion allegedly caused consumersy brand names
or productpackagingthatis similar to that of competingproducts.
Robert Gordon in " The Applications of Psychologyto the Law,"
from a1976issueof Law and PsychologyReview, reportsthat Coca-
ColasuedCheraColain 1921 for such allegedrademark infringe
ment, the Spring Aire Mattress Company sued the Sleep Aire
MattressCompanyfor the samereason, andrrito Lay Corn Chips
suedAjax PotatoChipsfor making bagsthat allegedlybore a strik
ingly similar appearanc#o its own product'sbags.In all suchcases,
careful scientific studieare run with representative consumsam
plesandthefindingsare presentetb thecourtandthe jury.

Someresearchis conductedjust for the sake ofresearch—for
the sake ofacquiringknowledgeaboutcrossracialidentification, for
example pr the effectsof "weapon focuson eyewitnessestimony—
andit getsintroducedinto trials becauséhe informationit provides
happensto be helpfulto the finders of fact. Butsome researcls
“special purposé researchconductedjust for the litigation at hand.
On confusabilityof specificproductsijt is thesecond kindf research
thatshowsupin court.

With the exception®f the researchersn mentalconfusion over
similar commerciaproducts,the small bandof eyewitnesgestimony
researchersand their colleagues involvedn the developmentand
refinementof survey andthermeasuremennstrumentsfew exper
imental psychologists eveventured outside their laboratoriesand
into the courtrooms.

For the clinicians, howeverit was anotherstory. They came
directly into the Americancourtsystemthrough thewide open door
of legal insanityand mental stateof the accusedat thetime of the
crimeandat thetime of thetrial.

DANIEL M'NAGHTEN AND THE FORENSICCLINICIANS
In 1843, inEngland, DanieM’Naghten, while attemptingto assas
sinatethe prime minister of England,accidentallyshot and killed
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the prime minister's secretaryM'Naghtensufferedfrom delusions
and thoughtthat killing the prime ministerwould eliminate the
source of his oppression.He successfully pleaded amsanity
defense, claiminghathedid not know right from wrong,atestthat
"hadits originin 16th century England, wherpidgesenunciatech
testof criminal responsibility whictwas premiseduponthe knowl-

edgeof goodor evil" (BurkeandNixon 1994,p. 10).

Following this case, the insanity defensewas reformulated,
resulting in whatis known today as the M'Naghten Rule, which
focuseson the accused'sunderstandingnd knowledgestating that
an accusedshould not be held criminally responsiblég he was
laboringundersucha defectof reasonfrom diseasef the mind, as
not to know the natureand qualityof the acthe wasdoing,or if he
did knowit, hedid notknowthatwhathewasdoingwaswrong.

The M'Naghten case was also quite important because,
according to the American PsychologicalAssociation's Richard
Rogersjt wasoneof the earliestcaseghatallowed experttestimony
on theissue ofinsanityasadefensan acriminal trial (1987,p. 840).

Today, medical specialistin psychopathology floodnto our
courtroomsas legal criteria both for insanityas a defense andor
mental incompetencio stand trialevolveand proliferate, increasing
in subtletyand complexity.

Until the 1960s, in America, medical psychiatrists not Ph.D.
psychologistor any otherkind of mental healthprofessionals—had
the exclusiveright to provideexpert'medical testimonyon theissue
of insanityasa defensan acriminal trial, althoughjudicial decisions
in 1940 (Peoplev. Hawthorne)and in 1954 (Hidden v. Mutual Life
InsuranceCompany)had permitted clinical psychologistswith suffi-
cient educatiorand experiencéo testify asexpertson mentaldisor
ders andtheir causalconnectionsto criminal or tortious conduct.
Thischangedn 1962with the appeal othelandmarkcaseof fenkins
v. UnitedStates.

Thetrial court had ruled,"A psychologistis not competentto
give a medicalopinion asto mentaldiseaser defect.Therefore you
will not consider anyevidenceto the effect that thedefendantwas
suffering from a mentaldiseaseor a mental defect.. accordingto
the testimonygiven by the psychologist (7enkins v. United States,
1962,307F.2d 637,638 n.1).
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The United States Court of Appealsfor the D.C. Circuit
reversedthe lower court and remanded for aew trial. The court
ruled that theevaluation ofrelevantcompetencevasup to the trial
judgeandwasnota straightforwardnatterof medicaltraining.

Giving as exampleselectricianswho could testify about the
effect of electricalshockon the body or an optometristknowledge
ableaboutsymptomsof eyedisorderstheywrote:

The kinds of witnesses whosepinions courtdavereceived,
eventhough theylacked medicaltraining and would not be
permittedby law to treatthe conditions they described, are
legion. The principle to be distilled from the casess plain:if experi-
ence or training enablesa proffered expert witnesso formz an
opinion which wouldi d the juy, in the absence of someounter
vailing considerationhis testimonyvill bereceived(Miller, Lower,
and Bleechmore 1978p.119-21)

Thatwasin 1962.Today, everystatepermitsclinical psychole
giststo join their psychiatric brethrenas expert psychologicalwit-
nesse®ninsanityandcompetence.

Mushrooming Psychological Expertsn the Legal System

The broadeningf admissibilityof expertpsychologicatest
mony occurred during time of increased professionalization
(e.g., State certificatiorand licensure)rapid growth of mental
health professionsand formulation of legal doctrines of
insanity consistenwith modernpsychiatry An extensivditera-
ture on theprofessionaandlegal aspectsf therole of psychot
ogistsin courtsuddenlynushroomed. (Loli981, pp. 67273)

Today we have just aboutanybod/ who setsup as a so-called
therapistconfidently mountingthe witness standas a psychological
expert to pronouncediagnoses,prognosesand needed coursesf
future therapy. Given the stateof the art of mental diagnosisand
treatmentthe credentialsof the "expert§ do not, in fact, make any
difference, but it is nevertheless astonishingp hear so great a
cacophonyof self-styledyet societallyacceptedexpertsall testifying
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about how the mind works,what goeswrong with it, and how this
relatesto guilt andresponsibilitycompetencend insanity, diagnosis
and the effectsof disorderson individuals, not to mention needed
future therapy.

ProfessorLoh is right aboutthe concomitantmushroomingpf
forensic psychology anthedevelopingformulationof legaldoctrines
of insanity awayfrom theideaof good andevil and towardthe phi-
losophy of modern psychiatry.The legal professions still reeling
from the 1980 publicationof the ambitiousthird edition of the diag-
nostic manuabf the American Psychiatric Associatiokarlier ver-
sions of the manual wereinconsistent, piddling littleefforts at
systematizingand regularizinghe diagnosef mentalillness.The
third edition—the DSM-111—was somethingelsealtogether withits
hundredsof different diagnoseswith fancy-sounding names, critical
symptomlists, andup-to-the-minutetimely relevancelt wasto the
DSM-III thatwe owe today'sglittering variety of "diminishingd' diag-
noses—those mental conditions, temporary or chronic, that
somehowmagically diminish a person'sresponsibility for whatever
heinous acthe or she committeddecreasinghe crime with which
the personis chargedor weighingin the defendant's favowhen it
comesto sentencing.

CORNERING THE CRAZY MARKET

Sincedeterminatiorof competence anthe useof insanity defenses
of one formor anotherare hardlynewto theAmerican legal system,
there was nothing particularly remarkableboutemployingprofes
sionalsin psychopathologyto expresstheir opinionsof the psyche
logical functioning of accused criminals. However, with the
increasing and inexorable medicalizioypsychologicalproblemsiit
seems inevitabléhat our courtswill eventually takeawayaltogether
from the laypersonthe rightand the duty to judgeanotherperson's
competencer insanityin acriminal case.

Two recentcourtdecisiondhavegone dongway towardhanding
the taskcompletelyover to the professionals whalaim that they are
so muchbetterqualified thanthe restof us to makethese hardlecr
sions.Hunterv. Massachusetts (1995) establishedhe necessityof pro-
fessionalpsychological examinations fdhe accused, andhe more
recentSupremeCourt decisionin Cooperv. Oklahoma(1996)estab-
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lishedtheillegality of sendingan accusedersonto trial if a psychia
trist saystheaccuseds too nutsto assisin hisor herown defense.

Given the farcical and highlycontentious proceduresf clini-
ciansfor reaching mentadiagnoseshandingdeterminationf conm-
petenceand insanity entirelyover to their chargecan bring nothing
butafurtherdistortionof commonsenseén our justicesystem.

Thesame psychologizingf the law with the subsequent dister
tion of bothsense anqustice haeenoccurringin thecivil courtsas
well asin thecriminal justicesystem.

Damagegaid outin tort casesdueto psychologicalnjury have
reached dizzyindneights,and not only in the usual personainjury
realm but in the modernarenas carvedut by today'sgovernmental
social policy decisions.

SOCIAL BETTERMENT THROUGH FORENSIC
PSYCHOLOGY

The United Stateshasa decadedong history of providing both for
theeconomically disadvantaged afat those who are unabte work
dueto accidentor disability. It should comesno surprisethatrecent
sociallegislation,aswell asamendmentsf older acts,now include—
like tort law—a whole raft of mental disordershat qualify as dis-
abling and,as such, as subjectto compensatiorand to protection
from discrimination.

Two suchpiecesof social legislation— spiritual siblingsin their
psychological compass arghssedwithin a year of each otherare
the Civil Rights Actof 1991 andthe Americanswith Disabilities Act
of 1990.

The consequencef suchwell-intentionedpsychologicaktate
of-the-art legislationhas beento flood our courtroomswith mental
healthprovidersof everystripeanddegree.

Civil RightsAct of 1991

In 1991, Congrespassedhe Civil Rights Act,amendingritle VII of

the Civil Rights Act of 1964, which hagrohibited discriminatioroy

employersof fifteen or more employeeson the basisof race, color,
religion, sex,andnational origin.Sexualharassmenwasconsidereca
form of sexdiscrimination.Underthe original act, an employee could
recover damages fdyack pay or future pay (or reinstatement inhe
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job), but not for emotionalpain and distresBecause ofthe 1991
changeswrongedemployeedoday can recoveicompensatory dam
agesfor emotional pain, suffering, inconveniencenental anguish,
loss ofenjoymentof life, and other nonpecuniaryosses,n addition
to wagesdueand/orreinstatementanyor all of which may be caused
by discriminationor sexualharassment.

Simply, this meansthat Congresshas agreedthat racial and
sexualdiscriminationor sexualharassmentan causenentalanguish
thatcan, by the tiniest stretch,be classifiedasa genuinementaldis-
order. Mental anguishcan easilybe certified as a disorderby a
trained mental health professionaland enhancedn degreefor the
purposes ofrial by the addition of a formal, perhapkatinate,label
from theDSM.

Sexualharassmenis interestingbecauset, like the psycholog
ical damaget causes, i®ften imperceptibléo others,or existsonly
in the mind of the harassedThis doesnot meanthat the mental
effectsof harassment aranylessrealthanthe bodily effects of phys
ical assaultbut it does raisepnceagain,the troubling questionof
whetherit takesan expertpsychologisto identify them.

A Connecticutvoman hasicceda [federalcivil rights] law-
suit ona judgeshesaysbringshis skirt-chasingdogto a Dar+
bury courthousewhere the pooch harasseswomen with
"offensive nuzzling. ... "Kodak[the dog] actslike a high-
testosteronenale;’ said Nancy Burton,who said the outof-
control canine only hitson women wearing skirtsBut the
judge [said] that Kodak is a female. (DelfinerNew York Post,
Septembe?5, 1996)

Americanswith Disabilities Act of 1990
The American with DisabilitiesAct was passedthe year beforethe
Civil Rights Actof 1991 and isjn its psychological provisionr
determinatiorof injury andcompensation, mucthesameasits sister
legislation.Congress, irpassinghe ADA, however welimeaningin
intent, essentially passedanotherfull-employment bilfor psycholog-
ical professionals.

The ADA prohibits discrimination inthe workplace and in
placesof public accommodation againtte disabled, behey physk
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cally disabledor mentallyill. Since, aswe haveseen,there aresewv
eral hundredwaysof being mentallyill, all requiringthe skilled eye
of the trained psychologistfor diagnosis,it should be clearthat
employment opportunities farliniciansin discrimination litigation
arevast.Not only canthe clinician diagnosejust aboutanyone with
somekind of mental disorderbut heor shecan also be calledpon
to testify that thediscriminationsufferedby the victim in the work-
place has producedstill more mental trauma likewise worthy of
compensation.

GELT WITHOUT GUILT AND THE LAW OF LIMITLESS
DEMAND

When the clinical employment opportunitieprovided bythe ADA
areaddedto those openedby the new Civil Rights Actandall these
new jobsareaddedon to the old Social SecurityAdministrationbase
of workers' disability andompensatiorctlaims,the job prospectsare
dizzying. Throw the Child AbusePreventionand TreatmentAct for
the childreninto thepool, with its everincreasingdemandfor more
and more professional child psychological evaluators, @ldecomes
clear whythe supply of mental healthproviders in thiscountry has
beengrowingexponentiallyto meeta constantlyising demand.

The conceptsf governmertegislatedsocial bettermentand a
social safetynet for the lessfortunate have a long history in this
country.Giventhe general psychologizingf thewhole societyit was
inevitable that mental bettermentand mental healttsafety nets
would eventually taketheir placesalongsidetheir older physical
counterpartslIt was inevitable too that mental healthprofessionals
would be producedn greatnumbersboth to implementandto aug
mentthese strideforward toward socidbetterment.

Add the numbersof the forensic clinicians employedh the
social welfare domainso thosealreadylaboring inthe vineyardsof
competencyand insanity, alongsidéhoseexperimentalistventuring
into thecourtroomon occasionto assistthe trier of factin under
standingthe present statef scientific psychological knowledgebout
attention,perception, andnemory, andwve havea subsebf mental
health professionalghat itself definesa whole new profession-the
professional forensic clinician.

In anapparenviolation of the fundamentalaw of economicsas
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thesupplyof mental healttprovidersgrew,largely throughexpanded
licensingof diverse professionalthe demandgrewaswell. The psy-
choexperts educatetheir nonpsychological fellows to recognizea
needfor psychological expertisetherenonebefore had ever existed.
And more and more forensic psychology types wetatchedout of
our schools and licensa® meetthatdemandandthey,in turn, agr
tatedfor moreof thesame.

At the present timeit is not clearwherethe growth will end.
Thereis still plenty of room for more well-intentioned legislation
to improve the lot of the ordinary citizen. Perhapsin responseo
the high level of domesticviolencein this country Congresswill
passa versionof the Child AbusePreventionandTreatmentAct for
women, requiringhatall suspected domestabusebe reportedand
evaluatedby trained psychological professionaldt is not such a
crazy ideaconsideringthe presentsystem ofhandling casesin
which violentmen posea clear dangerto the womenin their lives
and, oftenthefamily memberof thosewomen.

In arecentcasein New York City, an eighteetfyearold woman,
Danielle DiMedici, allegedly was killed by her ex-boyfriend after
numerouswell-documented attackand threats, including kidnap
ping. The manallegedly had threatened a dozeflamily members in
additionto Ms. DiMedici. TheNew Yor% Ti nas reported:

It wasfar from clearwhetheranyamountof official interven
tion could have deterred Mr.Parker,a convictedfelon and
drug dealerapparentlyobsessed with M$)iMedici, who was
pregnantvith his child. Officials from the [Brooklyn] District
Attorney's office said yesterdaythat Ms. DiMedici and a
dozenfamily membersalso threatenedy Mr. Parkerwould
probably havebeenmovedout of the city by the end of this
week.(KennedyNew York Times,September 18,996)

A dozen people wouldhave been moved out of the city to
accommodate a mahreateningo harmthem?It is kind of hardto
imaginethat theentire family of the Presidentf the United States,
for example, wouldhave been movedout of Washington,D.C.,
becausesome manthreatened themwvith harm. Perhaps Family
AbusePreventionAct for Adultsis overdue. Ifonedoescometo pass,
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it would certainlykeepthe psychological professionaislly employed
well into the next century, especiallj "psychologicdl abuse were
included in such an act.

SOCIAL LIBERALISM AND WOMEN'S LIBERATION

The American liberaltradition has long held that theindividual
without the shelteringarm of the communityis afrail creature help
lessly buffeted by the cruel and capricious windsf fortune. Liberal
thinkers believethat the citizen mustbe shieldedchot from the gow-
ernmentbut by the government, irthe sameway a benevolentather
shieldshis child from dangerand even risk.From this perspective,
bothdecisiormaking power and accountability lie solélythe hands
of the paternalgovernmentgsince the childlike individual citizen is
incapableof acceptinghe burderof either.

There are two typesof liberals, thosewho see themselvess
makingup theshielding governmerdandthose whasee themselvess
needinggovernmentprotection fromresponsibilityfor the conduct
of their own lives. Liberals inthe first group quite naturallyseejust
abouteverybody elsas belongingto the second, darge but neces
sarily stratifiedgroup.One's position irthe hierarchyof the needyis
of coursedeterminedby the degreeof succesgxperiencedn life: the
greaterthe successthe lower the position,on the"to eachaccording
to his needs principle.

Thus, black Americans and Hispanics ramkgheron theneedy
scale than dowhite Americans, whilechildren rank higher than
women,who, natural}, rankhigherthanmen.(Thereareliberalswho
rank AsianAmericansaamong theneedy but not many;it is too hardto
reconciletheir evidentsuccessvith their numerouslisadvantages.)

For decades, liberahinkershavefound alliesfor their position
amongeconomist@and philosophershut with Brown v. Boardof Edu-
cationin 1954they gotsomethingmore.Theygotscience. Againsll
odds, clinical practitionersconvincedmuch of the legal community
that psychologywas a science andhat psychology's beliefsould be
accepted and proffered courtasscientific findings.

Thelawis, of course, grincipal tool of social policyimplemen
tation,addressingsit doesfundamentalssues otype and agencyf
injury and degreesf accountabilityfor action.With ethics and eco
nomics, andnow the scienceof psychologybehindthem, the liberal
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agendaof partitioningoutlegalresponsibilityin accord withthe hier-
archyof perceived needinesgasgreatlyadvanced.

Traditional Freudianstyle clinical psychology,however, would
havebeenof no useto liberals.With its focuson the healthy develop
mentof the strong, independerand principled maletherewasno
scientific apologiaavailablein the theoryto explain rankings on the
hierarchyof need.It is impossibleto imagine Freud arguingoefore
the SupremeCourtin favor of either black plaintiffs or white deferr
dantson theissue ofmental health angegregated schools.

No, a major change ithe whole theoryof personalitydevelop
mentwasrequired beforehe allegedly”scientific' clinical psychology
would makea usefulweapon inthe liberals'arsenalOddly, and some
whatunexpectedlythatmajor changevasa direct resulof theinfusion
of aspecificbrandof feminisminto clinical psychologyn the1970s.

Arrested Feminism

In both law and clinical psychology,the growth of the number of
women intherankshasbeen exponential oveéhe lastfew decadesn
this country. From 1950to 1967 approximately 8 5 percentof law
studentswere womenlIn 1980that numberhad risento more than
30 percentIn 1995it stood abver50 percent.

For the psychologistghe pictureis similar. In 1980 abouthalf
the first-year doctoral studentsvere women;by 1990 that number
had risen to two thirds. In programsgranting only master'devel
degreesthefigure is 70 percent.For the academic year 19933, in
master'sprograms, oved0 percenof the faculty are female, andn
doctoral programsit is a little over one third. In 1976, women
receivedjust over 31 percentof all Ph.D.s in clinical psychology By
1990theyreceivedover 58 percent(Among academicthe pictureis
quite the opposite, withmales makingup 70 percentof today's
departmentafacultyandwomen30 percent.)

Today,the majority of the 75,000 American clinical psychologists
and 45,00@sychiatristeire womenMost of these peoplbeaveobtained
their licensesn thelasttwenty-five yearsjn theyears sincéhe modern
renaissancef thewomen'diberation movemenil hatthevast increase
of the numbepf womenin themental healtlprofession coincidedith
theboomyearsof thewomen'diberation movemertashadsignificant
consequences foheinterfacebetween psychologndthelaw.
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Consider, forexample, howludith Herman,a Harvardpsychia
trist well known in the fields of incestand recovered memory,
explainsthe personal and professionhistory of writing her 1992
book TraumaandRecovery:

This bookowesits existenceo the women'sliberationmove
ment. Itsintellectualmainsprings a collective feminist pro-
ject of reinventing thebasicconceptsof moral development
and abnormalpsychologyin both menand women. .. The
day-to-day practicehat gaverise to this bookbegantwenty
yearsago withthe formationof the Women'sMental Health
Collective.... The collectiveis still my intellectualhome,a
protectedspacewithin which women'sideascan be named
andvalidated. (pix)

Theunderlyinglogic of women'sliberation wentike this: Sexis
political and politicsis about power. Power relationshipsare either
equal or unequal. Power inequitis bad. In our society,men have
more powerthanwomen, sall sexualelationships betweemenand
womenare unequal power relationships, with women theweaker
end.Thisis bad.

The program restingn this platformof reasonindhad two basic
stagesFirst, menandwomen must recognizée inequitiesthrough a
careful processf consciousness raisirgprocessermed'navel gazing
by its rudedisparagersSecond, men and women must sttivequalize
power—the menthroughbroadening opportunities for womandthe
womenthroughambition, action, education, and havdrk.

No singlecharacterizatioan possiblylo justiceto a groupso
large and diversas the tens of thousandsof clinicians practicing
today, but letme hazardhe generalizationthata greatmany of the
women clinicianscomingof ageasthey did during the flowering of
women's liberation, arefeminists, andso are a not insignificant
numberof the men.The feministsamong thentan be dividednto
two radicallydifferent groups.

Thefirst group mightbe calledthe Fully DevelopedFeminists,
the women (and simpaticomales)who recognizedthe inequities in
traditional roles andstrovefor yearsto equalizethe power and the
responsibilitiesTheystudiedfor yearsfor advancedlegrees, labored
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to establish professional practicesid today,alongwith millions of
their "sisters; struggleto satisfythe competing demandsf work,
family, friends,andtheir own needs.

The secondgroupconsistf the ArrestedFeministsTheseare
the clinicians who wholeheartedly embradie idea of womanras
exploitedanddependenivhile utterly rejectingthe planfor her lib-
erationandindependencdt is not that ArrestedFeministclinicians
havea betterplan;it's simplythat theneedfor oneescapethem.

ArrestedFeminists don'tike or trustmen:eithertheyhavebeen
hurt by them, or they believemostwomenhavebeenhurt by them,
and the excesf pity they feel for female victimsof menhasbeen
both blinding and immobilizing. The situationis much like that of
partners in a marriage trappbd the pain of old wounds, unabl¢o
leavethe recountingof past grievancdsng enoughto seeanyfuture
together. Pain, rageand compassiomave ledtheseclinicians to
rewrite the traditional Freudian scriptf life into the dysfunctional
family modelwe have today.

The Dysfunctional Family Model of Life and Society

In the traditional Freudian formulatioof the psychodramaf life,
the fatherwas propery villainized for scaringthe hell out of little
boys, but he got off scotfree whenit cameto the psycheof little
girls. The Arrested Feministversionfeaturesthe eclipseof the bad
mother'sstarringrole and the rise of the old villain —the castrating
father—in ahorrifying newform, the FatherRapist.

Over the lastdozenyearsor so, the fatheras rapisthascometo
playtheleading rolan the psychodramaf life on both thdamilial and
societalevels,asscriptedby moderrfeministclinical psychology.

Accordingto moderntheory,psychologicdife beginswith pathe
genic interactiondetweenthe FatherRapist and hisexually—and
otherwise—abusedchildren. In the natural courseof development,
theseabusecdthildrengrowup to becomeAbuseSurvivorsand Battered
Womenwho will be wives to the next generatiorof FatherRapists.
Motherin this scenarias along-suffering, saintly souivhois helpless
to protectherself,shelter her childrergr changeher life in anyway.
Thushascurrentclinical theorytransformedhe rolesof husband and
wife andfather,mother,and childinto a trulyhideous domestic scene
heldto beubiquitousjf notuniversaljn America today.
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Arrested Feminist clinicians andtheir attorney counterparts
apply this same modeif the family to societyasa whole, seeingthe
physically and mentally disableds well as the societally disadvan
tagedasmetaphoricabbusedchildrenof a sick societyThis point of
view has producedboth compensatoryegislationand awhole new
genreof criminal defensem the last decade basexh the toxicity of
urbanlife, television, and racism.

It shouldbe clearlyunderstoodthat dysfunctional familytheory
incorporateghe philosophical assumptiornsf the women'sliberation
movement in a form seeverely truncatedthatit amountsto a per
version of the movement'smost fundamentagjoals. It is tragic that
muchof whatarousegheire of the self-styled anti-feminist, andfills
the pages othe media,is this distorted, profoundly nonfeminispjc-
ture of whatwomenareandwhat theycanbe, butsoit is.

THE AMERICAN PSYCHOLOGICAL TRADITION

It is very importantto the understandin@f the succesf this dis-
torted view of family and societyto realizethat thedominant thera
peutic tradition inAmerican psychologylwayshas been,basically,
navelgazing;it has never beeaneof urging clientsto change direc
tion, takecharge pr effectlife changethroughpositiveaction.

Justasthereare two kindof liberals,those whasee themselves
as dispensinghelp to the needyand those whosee themselvessin
need, sdoo aretheretwo kindsof arrested clinicians: thosgho see
othersrenderedpowerlesshy abuse and in neaaf a sympathetic wi
nessto their pain, and those who sekemselvesas victimized and
irrecoverably injuredoy menor by thewhite, maledominatedsociety.

Both do no one any favorby their views. The witness bearers
expendtheir energyattemptingto bind up the psychic woundsof
their clients while absolvinghem of any responsibilityat all for the
conductof their own lives,while their paralyticfix on abuse and pow
erlessnesguaranteesndless wound licking.

Clinicians who see themselvesas having been personally
exploitedor abusedyrapedphysicallyor metaphoricallyare ingrave
dangerof seeingboth theirclientsand societythrough theprism of
their own terrible experiencesA clinicianwho seesherselfasan adult
abused childis dangerous indeedf she cannot gepasther own
anger,then she cannotmove pasthe stageof focusingon exploita
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tion, oppressionand powerlessnesShewill remain trapped irthe
impotentexerciseof railing against fate, and shvell inevitably trap
herclientsin thesame flailingstate.

Both typesof clinicians, howeverdo very well financially with
today’s miscegenation betwedaw and psychology—a relationshipas
inevitableasthe confluenceof two riversrunning intothesamevalley.

VENALITY, PERJURY, AND BAMBOOZLING

Thereare approximately 850,000 lawyens the United States, with
about40,000new ones being hatchedut of our law schools each
year.T heratio of lawyersto the general population today twice its
historical average. Lawyersave to eat. Lawyershave to pay the
mortgageclub dues, and greens fees. Psychologically hypsdsare
a gift from heavern—or from the stateand federal legislatureson-
trolled by lawyers.

Psychologistdhaveto eattoo. Psychologylike law, hasbeena
growth industryover the last three decadeswith an exponential
increasein numbersof Ph.D.s, and M.D.s in psychiatry aswell asin
numbersof graduatedn socialwork andcounseling increasinten
fold sincethe mental healthnitiative launchedby thefederal govern
ment under PresideKennedy'sadministration.

With lesscynicism,l shouldnotethatvarious legal scholaidge
WallaceLoh andLauraKalman point out thevital importanceof the
legal realistmovement in thigountryfrom the 1920sto the 1960sin
effecting diametrical changesin a significantnumberof minds—in
the conceptualizatiorof the interactionsbetweenlaw and politics.
That such changes wouldreate a naturaleceptivity to the argu-
ments of the socially concernedand proactive psychologistsas
inevitable. Legalhistory is considerablyoutside the scope ofany
expertisel might claim, but the interested reades referredto the
work by Kalman (1996)n the referencesection.

Attorneys' and psychologistsbmmon interest irffiorensic psy-
chologicalissuesand assessmerntasspawneda numberof organiza
tions devotedo thepractice and developmeat the areaat the nexus
of law and psychology.The American Psychologic#issociation has
special divisionof its membershipopen to both psychologists and
lawyers,andboth group®f practitionershave swelledheranksof the
American Psychology.aw Society, activesincethe mid-1970s.



THREE KINDS OF LIARS 71

In addition, a dozemew professional journals hateund their
way into productive print sincethe early 1980sWe havethe Amer
ican Journal of ForensicPsychologyLaw and Human Behavior;Law and
PsychologyReview;and the guide forthe up-to-date litigator Advances
in ForensicPsychiatry and Psychology.

Theincreasan the numberof booksdevotedto thetopic of law
and psychology published ovéne last twenty years has beephe-
nomenal, including everything frorhandbooksfor testifying as a
witnessto guidesfor performingevaluationdor the courtsand per-
spectiveson the internationalscene.The world is growing smaller.
Thereis evena bookon how to sueyour parentsf you recovermem
oriesof abuse whilghey arestill alive.

Forensicpsychologists anditigators belongto common chat
groupson the World Wide Web,whereforensic clinicianadviseone
anotheron techniquesaind procedures foassessmenteportwriting,
and testimony, andvhere attorneys lookingpr a forensic clinical
specialisin oneareaor anothercan advertiséor help.

Bold forensic clinicianshave their own home pageson the
WWW, listing their areasof expertise, like child custodgetermina
tionsor psychological distress employmentitigation.

Clinical evaluatorsmost of whom were trained ovethe last
twenty-five yearsin programs steepeth the nouveau dysfunctional
family modelof life andsociety,determine irsome50 percentof juve-
nile caseswhetherthe "youth' can be rehabilitateds a child or is
beyondyouthful redemptiorand muststand trialasanadult. Parental
fitness was evaluatedby courtappointedand parenthired custody
cliniciansin aboutone quarterof the 125,000 disputed custoayases
lastyear,with acost in expenwitnessegpproaching100 million.

In some2 to 10 percentof thosedisputed custodgasesan alle
gation of child abusevasmade andhe determinatiorof the reality
of that claim droppedinto the willing handsof the paid clinician.
Estimating aboutten thousand such casesannually, the added
involvement of social workersand child protectionworkers would
likely triple the usual per caseexpertpsychological witnessost of
$3,000.Thatmeanshat thechild evaluation specialisis thesecases
are raking iranadditional$60 millionayear.

Nationally, outsidethe arenaof the divorcecourt, therewere,
in 1992,some2.7 million reportsof some formof child abusen
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this country,each and evergne of which mustbe evaluatedy a
trained professional,usually a team. Even assuminghat all the
investigatorsare state workersvith a considerably lowehourly
wagethan theircounterparts irstandard custodgisputesthetime
involved in home visits, interviews, consultations, andreport
writing must comeo at leasttwenty hoursper child.At a verycon-
servative$20 an hour including benefits, that works out to $1.08
billion. And thatis a ridiculouslylow figure becauset doesn't even
includesuchlittle mattersasoverhead andransport.

Thousandf treatmentspecialistavith expertisén youth reha
bilitation, alcohol anddrug abuse, domestic violence, aeden serial
murderand rapealsofeedout of a trough thanhever emptiess judge
after judge,courtaftercourt attemptso solvetheintractable problems
of escalating crime and personal irresponsibilityereareat least two
thousand rehabilitatiotreatmentprograms fortroubled' youth in
this country, costingver $30,000 perouth, annually,to treat. With
an averagef aboutone hundregouths per yedltreated in such pre
grams,thatamountsto a staggering cosif some$6 billion. Of course,
it may not seemso staggeringif you areon the receiving endof it.
Some two third®f the costsof these programs are fstaff.

In addition, thousandsf well-payingjob opportunities arere-
atedfor clinical psychologistaisreamsof new legislationare passed
thatis designedto protectthe weak,aid the handicappedand level
the playingfield for all. It is estimatedthatsome500,000 personal
injury, disability, and discrimination claims reachiuz trial level last
year.With an averagef threeforensic psychological expenter trial,
at $200an hour for an averageof aboutfive hourseach,the costto
plaintiffs and defendantsof expert psychological witness&s such
trialsis about$15 billion.

Today, selstyledforensic psychological experts testifig almost
every conceivable criminaljudicial, civil, and legislative issuethat
toucheson humanbehavior and mentélinctioning.

Accordingto William Foster inthe 1897 Harvard Law Revi ew
Prof.JohnOdronaux declared in 1874 that:

Thereis a growing tendencyo look with distrust uporevery
form of skilled testimony. Fatal exhibitionsf scientific inae
curacyandself-contradiction cannot buteakenpublic confi-
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dencein the valueof all such evidencdf Sciencefor a con
sideration,can be inducedto proveanythingwhich a litigant
needs inorder tosustainhis sideof the issuethen Scienceas
fairly opento the chargef venality and perjuryendered the
more baseby the disguiseof naturaltruth in which sherobes
herself (Fosterl897-1898,p. 170)

It is the psychologicakcommunityasa wholethat haslaid itself
"fairly opento the chargeof venality and perjury!" The clinical psy
chologistsare responsiblebecausehey areindeedrendered,asthe
Victorian scholaraboveremarked,"the morebase bythe disguiseof
naturaltruth in which" theyrobethemselvesT he experimentapsy
chologistsareequally guilty by their sin of silence,by their failure to
strip awayfrom the clinical charlatans and greedy fraudisthe field
thetrappingsto which theytruly havenoclaim.

It is very importantin evaluatingthe basis of clinical psy
chology's claimgo scientific expertiseo havea clear understanding
of what actually goesnto their education and trainingVe will look
atthatin the next chapter.
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Growingthe ForensicPsychologyindust y

William Miller and ReidHester. .. summarized allhestudies in
which alcoholics weregandomlyassignedo inpatientor outpa

tient treatmentSomeof the inpatient programénvolved pro-

longedstaysin institutionsdevotedto radical changes in lifestyle,
beliefs,and attitudes.Rut therewere no differencesn outcomes
betweeninpatientsand outpatients,nor did Miller and Hester
find any relationship betweethe length of treatmentand out-

come.In fact, nothingworked betterfor alcoholicsthan amin-

imal treatment involving detoxification and one hour of

counseling!

Robyn DawesHoused Cards1995

WHAT FORENSIC CLINICIANS ARE TRUSTED TO DO

OnJuly 19, 1996, Davidynn Cooper,a 33yearold former
mental patientwasarrestedafter WheatRidge police discow
eredthe nude, mutilated body of his daughterReneeinside
hishome.

The 10yearold girl had been stabbed and sexually
assaulted.

Last week Cooper was chargedwith her murder, sexual
assaulandabuse oficorpse.
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Cooperhadbeen releaseflom the supervisiorof the Cot
orado MentaHealthInstituteat Pueblojustfour monthsago.

He wasorderedto the hospitalby aJefferson Countylis-
trict judgein 1992 after hewasfound not guilty by reasorof
insanityin a knife attackon his father.While there, Cooper
told therapistghat his fatherwasalsoknownasJimmy Hoffa.
Cooper was diagnosedwith schizoaffectivedisorder, court
recordsshow.

A judge released himfrom state hospital supervisiorin
March on condition thathe continuetaking anti-depressant
and antipsychotic medications and remain autpatientat
the Jefferson Count@enterfor Mental HealthHe is now in
jail under a suicide watch(Cortez, Denver Post, August 1,
1996)

The people of these psychologizedUnited States,and their
judgesand legislatorsalong with their fellow citizensin statesall
across thicountry, entrustthe evaluation, diagnosis, andeatment
of those judged"criminally insan& to psychological professionals
who havebamboozledhe justicesysteminto believingthatthey are
up to thetask.Our wholesociety—with the occasionapocketof sane
disbeliefhereand there—from the SupremeCourt tothelegislators,
to judgesand juriesto the public itself,all believethatbona fidepsy-
chological experts¢redentialedoy their training, theirdegreesand
their licenses, knowbetter thanthe lay public howto evaluate com
petenceto standtrial, howto judgeintentionand motivationin the
commissionof crime, howto determinewhat a rehabilitation pro
gram shouldeandwhocan benefifromit.

We trustthe psychological professionab tell us how the court
systemshouldtreat children as victims or witnesses; howo deter
mine who should rear éhild and who is unfithow to determinef a
child hassufferedfrom abusethat leavesno physicaltrace; how to
assessvhen anyonechild or adult, hassufferedsomepsychicinjury
or is suffering from mentabr emotionaldistressbroughton by phys
ical injury, discrimination,or harassmentwhen theyhave beenso
disabledby psychological injuries sufferedn oroff the job thatthey
canno longerwork andarein needof employer accommodatioor
governmeniprovidedsupport.
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COURSESPSYCHOLOGY DOESNOT KNOW HOW

TO TEACH

Police, attorneys,judges,juries, and lawmakers expect psychologists
to tell themif onemanwill rape againif anothermanis a dangetto
himself,if achild shouldbe returnedto herfamily, if an individualis
too "crazy' to be held responsiblefor her actions, whether this
personis lying, whetherthat one hasreal memoriesor false ones,
whetherthatchild wasmolested andvho did it.

How would the psychologists knowThere are no courses in
graduate schodhatanswer these questions. Call any graduate school
in the countryandit will be happyto sendyou a course catalog and
you canseefor yourselfthat thereare no such offeringsTheydon't
teachthemover inthe psychiatrydepartmenat the HarvardMedical
School eithernot that this lack keepstheir residenexpertsoff the
witnessstand.Go to thelibrary and see how many books and research
articles you can findor a classon "When Men Should Be Held
Responsibldor Murdering Their Wives:" You are goingto havea
mighty shortreadindist for thatclass.

Well now,if importantquestionaboutwife murderers— or serial
rapistsor truthtelling or the rehabilitationof children—are generally
left unansweredn the formal, academitraining of future clinicians,
whatdo thestudentstudy?T heytakeclasse$or two or threeyearsand
write doctoral dissertations, so they must be studying something.

THE BOULDER MODEL OF CLINICAL PSYCHOLOGICAL
EDUCATION
Theprogramsf studyvary,of coursefrom psychiatryto psychologyto
socialwork, to thedifferenttypesof counseling, andheyvary by type
of schoolor institute aswell, soit is impossibleto makea shortand
simple descriptiothatcoversall of them, muchasone mightarguethat
thedifferencesamong thenaretrivial. Sol will usewhatis supposedo
bethe best—AmericanPs/chological Associatiorapprovecdh.D. pro-
grams in graduate departmeiwfspsychologyin universities—toillus-
tratewhatis probablywell aboveaveragen theformal trainingof the
futureclinical practitioner.

Many of the mostrespected graduate prograimsclinical psy
chologyfollow whatis knownasthe BoulderModel of theclinical psy-
chologistasa"scientistpractitioner: Thisis especiallytrue for schools
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thatclaim to valuethe role of sciencen the education and practics
clinicians.Theideais thatstudentswill be taughtnotonly to perform
diagnostic assessmemt patients ando implementcourseof treat
mentfor thembutalsoto regardscientific research aanintegrated part
of their professiondives,not justasstudents but in thepractice after
graduationWhatdo studentén a Boulder modeprogramstudy?

Diagnostic Coursespr How to Tell What's Wrong

If you can'tcomeup with adiagnosis, yowcan't senda bill. Soit is
obviouslyimportantthatstudentsbe taughthow to tell if someones
suffering from any of the hundredsof disorderscatalogedby the
American Psychiatric Association its bible, the Diagnosticand Sta
tisticalManual.

Of course,thereis not sufficient time in threeshortyearsfor
detailedstudy of all the literature on the existence andreatmentof
the myriad of billable disordersand their dozensof symptoms.It
would be impossibleRememberthereare somdour hundredprob-
lems anddisorderseach witha numberof putativelydistinguishing
symptomshatcan reveal themselvas tricky disguisesStudentgust
can't memorizeall this material, and inany case,clinicians believe
thatit is reallynot thesortof material onecanlearnfrom a book.

Any numberof practitionerswill asserthatdiagnosids morean
artthanascienceandthat, assuch,it is best learnedn the field ata
master'sknee.T he success ofthis approach shoulde apparento all
uponcontemplationof the conflicting diagnosesoutinely offered by
testifying psychoexperts at any criminalor civil trial involving a dis-
pute over someone'mental stateAfter all, it is not surprisingthat
different artistsmake different formsfrom the sameraw clay. Dif-
ferentmasters revedlifferenttruths.

Therapy Courses, orHow to Fix What's Wrong

In addition to courseson how to diagnosewhat's wrong with the
patient, clinical graduate studenttake classesn how to fix these
problems. Depending on the school, studentscan take various
coursesin marital andfamily therapy, childtherapy and practice,
group dynamics and therapy, and womand psychotherapy, and
numerousclasseson the developmentalpehavioral, cognitivesys
temic,andsupportiveapproacheso therapy.
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Thevarietyis astonishingyiventhe generalneffectivenessf all
of themastreatmentmethodsexcept behavioral therapy, whiamost
schoolsdon'toffer.

Somestudents—the distinctminority —take the few science
basedclassesn psychopharmacologyndneuropsychologgfferedin
clinical curricula,classeslesignedo teachstudentshow to tell if the
patient needs drugs is brainrdamaged.

It is sadbut true that graduatecoursesn psychopharmacology
and neuropsychologys well as coursesin behaviorism—the most
scientificallygroundedof all the offeringsin clinical programs—are
takenby thesmalleshumbersof future practitionersBecausef this,
it is in the areasof neuropsychologgnd psychopharmacologhat
psychiatristsmay havethe educational edgever the psychologists
and other nonrM.D. mental health practitioner&sychiatristsare
more likely than psychologistdéo havereceivedtraining in thediag-
nosis of known brain disordersand in the efficacy of psychotropic
drugsand to be up-to-date on advancesn thesefields. It is more
likely, butit is by no meansertain. Psychopharmacolagyespecially
problematidbecausehe whole areaf treatingmental problems with
drugschangesodrasticallyfrom yearto year,with newdrugs being
developedill thetime andresearch studies constantly reshaping what
is known aboutthe older ones. Psychiatrists-whatevertheir initial
training—will be no more informedthan psychologists unlesthey
also actively keepp inthefield.

The ideal training of scientistpractitionerswould require that
studentse exposedo all the varietiesof therapy, learnall thereis to
know abouttheir theoreticaland researclinderpinningsknow the
literature ontheir relative effectivenesand,consequentlyapproach
their own clinical practicewith the samecriticalsense.

Butin practice thiss impossible No one studiesll the possible
varietiesof course offerings clinical programsof study.Suchaded
icatedsoulwould nevemgraduateBesidesglinical graduate programs
usuall havea single philosophyor general approacthatshapeshe
specificcourseof study theyoffer. Oneprogram mighemphasiz¢he
Freudian approactvhile anotheris strongly committedo the sys
temicor familial approacho therapy.lt would requirea truly enor
mousgraduatelepartment to offer coursesn all theexisting varieties
of therapeuti@approaches-they proliferatelike rabbits—and a pro-
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found change irattitudeto requirethatstudentsbe ableto evaluate
the relative effectivenessf all these differentvarieties. Clinicianglo
not approachtheir own practicesn this objectivelight and they do
notteachtherapythis way either.

It is inevitable that thescientistpractitioner model runsnto
troubleassoonaswe getinto teachingtherapy.Althoughan assumed
relianceon sciencefor their expertiseis supposedo distinguish clin
ical practitioners fromall the frauds andchacks,astrologers andhoti-
vational seminarexperts,teachefpractitioners are ithe businesf
handingon their own approacheso clinical practice,not somebody
else'sapproachlt doesn't really makenuchsenseto asksomeoneto
teacha psychotherapeutic approalcdor sheseesasuselessN o one
would do it. It would be like askindor a strictlyacademicapproach
to theteachingof areligion. T heobjective, scholarlyapproactis fine
for an intellectual classroonexperience—say,for an undergraduate
classin comparative religior-but nobody trainspriests that way.
Whowould aska Jesuiseminaryto train Buddhistmonks?

The goal of any graduate progranm psychotherapys to train
studentsfrom the bestpossiblepoint of view accordingo thelights of
the faculty, how to diagnose and helix what'swrongwith men,mar
riagesfamilies,children, groups, and womelm Americathe approach
is frequenty some modern derivative of Freudian theory usually
describedhot as"Freudiaf! but as “psychodynamic.” Psychodynamic
means'moreor lessFreudianbecausave believein the importanceof
early experience anfamily relations and lotsf sexualmotivesbutwe
don'treallyknowthatmuchaboutFreudin ascholarlyway:'

Lestanyone believéhat theFreudians are dyingutor waning
in influence,note thatin the 1985 National Surveyof Psychothera
pists,48 percentof psychologistsreportedthattheir principal orien
tationwas"psychodynami€.T he nexthighestfinisherwas"eclectic!
with 25 percent."Eclectic’ meansFreudian with a littlesomething
elsesprinkled in. For psychiatrists—medical school graduatesthe
percentageof Freudianswas 54 percent,with "eclecti¢' a distant
secondat 28 percent.

Thesenumbers meanthat almost three quartersof practicing
psychologists and2 percentof psychiatrists see themselvasmore
or lessFreudian, andt is this legacythatthey,asteachers anduper
visors,will passon to their students.
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Moreover,given the appallinglack of scientific evidencédor the
effectivenessof any of the therapeutic approachesther than
behavior modification, how couldherapistsbe expectedo teach
coursesn scientifically validatedherapy? Thereain't nosuch animal.

Politically CorrectCourses

Thesedays,graduate studentlsotake coursesn political correct
ness.In many departmentsthe basic required PC courseis titled
somethingalong the lines of "Race, Classand Gendel or "Psy
chology of Social Oppressioh. In Massachusettsthe latter is a
requiredcourse for licensingFor reasonsl don't wantto explore,
African Americans areisuallytheteachers fothis class.

P C courses teaclistudentsthe politically correct handling of
patientsand illnessefom minority America androm othercultures.
Theyarealso designedo indoctrinatestudentsvith the modernver-
sion of the psychodramaf life thatclinicians useo characterizehe
relationships betweewhite majority cultureand minorities,between
American culture and thireworld culture, as well as relationships
betweenmen and womenand betweerparentand child.They all
have heavyolitical agendas.

Is the clinical position on all theseissuesonly determinedby
political bent?Well, yes.It hasto be.Thereis little or noresearch,
little or no scientifically basedknowledgeto teachthe studentsin
classessuch as these.The only possiblecontentof such classess
political.

Of coursejt maybearguedthat,to some extentall professional
educationconsistsof a mix of indoctrinationinto the profession and
educationaboutits substancebut clinical psychology,lacking as it
does any substantial knowlgel base hasno choice but to rely on
political indoctrinationto makeup the bulk of classmaterial.

That these indoctrinatiorclassesare political doesnot mean
they are uninteresting. I'tlke to sit in on a "Women and Psy
chotherapy classfor example.

I would liketo, butl can't.

The SecretStuff of Clinical Courses
Clinical courseson diagnosis andreatmentare usually closedto
anyonebut clinical studentsT he contentof the coursesthe clinical
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studentstake are closelyguardedsecretsThey must be. Broad dis
seminatiorof the material coveredh the coursesandopenadmission
for graduate studentsf all academistripeswould not only demystify
theclinical coursedbutwould subjecthemto thesamedegreeof aca

demic rigor—and respector the standard®f science—asany other
graduatecourses.Amalgams ofrhetoric and religion, mostclinical

courses would dissipate the thinair of reason.

Whatwould becomef theinitiatesif theritesof initiation were
opento the public? A priesthoodwithout mysteryis a priesthood
without authority. The authority of psychotherapistss absolutely
essentialf they areto maintainthe enviable positiorof power inlaw,
medicine, andeducation theyccupytoday.Who would let persons
with no authoritydecidethata serialrapistis cured,thata murderer
will kill no more,thata killer wasforced into theact by childhood
sexualabuse®hatgovernmenbr insurance companyould let per
sons withno authority bill them for millions of hoursof "therapy;
for billions of dollars of treatment?Surely not my governmentor
insurancecompany. If clinical psychologis to maintainthe fiction
thatit knowswhatit is doingwith respecto all thesedifficult issues,
a mantleof secrecy ovethe contentof their coursess essential.

Kneeling at the Distant Feetof the Master

Most professorswho train clinicians would probablyagree—
althoughnot perhaps fothe same reasons-that you can't teacthe
subject solelyin aclassroonsetting. So, beginninthe second year,
much of the future clinician's time is spent actually doing psy
chotherapyundersupervision.

Thisis the guild modelof learning.T hestudentis anapprentice
to the master.Eachweek the studentseesa patient forindividual
therapy,or two or three(or nineor ten, dependingn the program),
and/or a therapgroup,andthenmeetswith the supervisorto discuss
eachcase.The supervisorgives the apprenticethe benefit of his or
her yearsof experiencen practice,helping withinterpretationand
making suggestion®r therapy.

Theguild approachto learning a crafhasalong andhonorable
history. It is too bad that theclinicians' claimto have adoptedthis
methodof trainingis a fraud.A true apprenticevorksin the master's
shop,observingthe master, copyinghe master,beingshownon the
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job how to dovetailthe joint or calibratethe instrument.In a psy-
chotherapy apprenticeshipereis darn little observatioln either
side. Indeed, it is seenas repugnamnt—perhapsven unethical—to
"force' a client to be observedby the trainee'ssupervisorwhile
revealingintimate secretsSupervisinghe dovetailingof the joints of
thesoul apparentlganbedone aseconchand.

The psychotherapgupervision experienaeo doubt givesrise
to theextraordinarywillingnessof therapistdo diagnoséoth people
theyhaveneverseen angbeopletheyhaveseen onlhbriefly.

Dr. RichardRestak,a well-known neurologistwho haswritten
eleven books,was quotedin the Septemberl996 issue of Esquire
magazineassayingthat PresidentBill Clinton displays allthe symp-
tomsof someone sufferinfjom narcissistipersonality disordef.lt's
characterizedoy the Diagnosticand StatisticaManual of Mental
Disordersas,amongotherthings,a pervasivepatternof grandiosity a
needfor admiration,a belief thathe or sheis specialor unique,anda
haughtinessor arrogance’, says Restak."If this doesn't describe
Clinton, | don't know what does. .. [Narcissistic personalitydis-
order] is not somethingthat you're real happythat someoneof
Clinton's powehas' (Restak 1996, [34).

It must be at the feet of the masterthat clinical apprentices
acquirethe clairvoyancethat makesthe psychoanalysief unknown
people possibl@long withthe extraordinaryconfidencethatso often
accompanies.

Hoist with Her Own Petard
Recenty the Boston Herald reported ona rape trial in which the
defenseattorneygot thealleged victimto admit thatshe had been
raped before. Sindéeclinical psychologicatommunity in its present
feminist manifestation insisteatsexualabuse istraumathatmeans,
necessarilythat all abuse victimsre traumatized. Traumatizeteans
that they arelamagegsychologicallyln otherwords,they are nuts.
A psychoexpert at the rapetrial thentestifiedthat this unfortu
nate,previouslyrapedwomanmay wellhavebeen experiencinftash
backsto the first rapeduringthe actof intercourseunderdispute in
the present trial.The defendantwasn't really raping her;she just
thought he was becauseof her flashbacksto an earlier rapePretty
clever defensejon't you think?t workedtoo.
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The expertdid not evenexaminethe womanbecausdis clairvoy-
ance made¢hatunnecessary (MulvihillBostonGlobe June30,1994).

The Psychological Autopsy
The outer limits of unsubstantiate@mniscienceare truly reached,
however,with the psychological autopsyl. meanthe psychological
diagnosiof dead peopleFreud pavedtheway by analyzing historical
figures likeLeonardoda Vinci,who had no contemporarieslive to
complain aboutwhateverunflattering characterizations Freuday
havereachedBut hismodern counterparemalyzetherecentlydead.

Insurancecompaniedsrequently writelife insurancepoliciesthat
payoff only if the deathis notasuicide,or notasuicidewithin a cer
tain numberof years,or they pay doublebenefitsif theinsuredindi-
vidual diesfrom anaccidentrather thaman illnessMany casesarise
in which theinsurancecompanies disputehe beneficiary'sclaim that
a deathwasnotasuicide.To provethatthe deathof theinsuredwasa
suicide— absent any note-the companiesall forensicpsychologists
ontothe standto testify thatold Georgewasdepressedoff his feed,
sleeping poorly, angustin general exhibitingll the characteristicof
your typical suicide.

Who needs evidence when you'get clairvoyance?

Substantive Content Areas of Psychology

The scientistpractitioner modelof the clinician assumeshat the
practitioneris firmly grounded inthe scientificfoundationsand cur-
rent findings of modernscientific psychology,but in reality, clinical
graduatestudentsand medicalstudentscango right throughschool
to their professional degreesithout ever encountering, mucless
masteringthe meager bodyf knowledgethatmakesup thefindings
of one hundredyearsof experimental psychologythe substantive
contentof psychology.

Clinicians can andlo practice with virtuallyno education about
normal people's perception, cognitionlanguage, learning, social
skills, or group behaviors A psychotherapistpecializingin children
can be graduated witlalmostno knowledgeat all of how normal
childrenperceivethe world aroundthem,how normalkids think and
speakhow normalchildren learmaboutfriendship anchowto behave
in school.
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With no groundingin knowledgeof normal behavior, woulebe
expertson abnormalbehaviorare turned out and turnedloosedon
theworld.

INDOCTRINATION AND EDUCATION

How can this be?If the American Psychological Association and
many, many graduate programs are committedturning out so-
called scientistpractitionerswith a solid, broad knowledg®f psy
chology,whatgoeswrong?

What goeswrong is exactly what goeswrong in trying to be
objectiveaboutapproacheso therapy.Therapycannotbetaughtasa
science wherit is taughtby currentpractitionersto future pract:
tioners,and wannabe healelmvelittle incentiveto be interested in
anythingotherthan howto accomplishthatgoal. You cannotexpect
youngseminariansvho areburningto easethe pain, heathewound,
lighten the load, and illuminateghe way, both for the injured indk
vidual and the bewildered societyto takea courseon thebiological
foundationsof cognition.

Studentswith a genuinescientific bent, the ones whoreally
want to try to understand how thenind worksor how the brain
works,or theinteractionbetweenbrain andbehaviorquite oftentake
suchclassesT heyalsotakeclasse®nwhatwe know aboutthe nature
of thought,and computermodeling,and the structureand functions
of language, andhe behaviorof animals, and mangthertopicsfor
which thereis both a soundresearchbaseand a meansof expanding
that base.Yes, this alsoincludessomezippiersounding areas likthe
structureof groups,and the effectsof stresson learning,or a neuro-
physiologicalmodelof "trauma Sciences not a matterof area;it is
a questiorof attitude of approachto study.

But, sadly,in psychologyasin related fieldsthereis almostan
upsidedown relationshipbetweenthe size ofthe researchbaseand
theimmediatesocial welfare applicationsf the findings. Psychology
can tell youa greatdealaboutthe picture perceptiomf both pigeons
and people,but not muchabout whethear child shouldbe returned
to hismother;agreatdealabouthow to train aratto walk around its
cagecarryingits tail in its mouth, butnot much aboutwhetherthis
womanwasactually sexuallyabusedasa child; a greatdealabout the
stageof languagedevelopment in childrerutlittle abouthow best
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to educateghe greatnumbersof children who ardailing in our inner
city schools.

Who can blamefuture clinicians for avoiding most of the
researckbased coursedheseclassesire incidentato the healingof
mostwounds,they are irrelevanto the savingof souls.lt is no sur-
prise that psychotherap practitionersfail to learn the pathetically
limited scientific bodyof knowledgethat makesup the field of con
temporaryesearclpsychology.

Moreover, mosof their teacheipractitioners sharéheir view.
This is obvious when yodook at thetransparentlyflimsy require
mentsfor demonstratingcomprehensive knowledgef the field of
psychology Graduate studentguite rightlyconcludethat theclinical
establishmenitself holds cheapsuch scientific knowledgas psy-
chology does have.

STATISTICS AND RESEARCH COURSES
The same selidefeating,anti-real science message conveyedto
clinical students inthe required courseson statistics and research
design. Clinicalstudentsmay be requiredto take thesecoursesput
for thevastmajority of them,thesecourses simply don'ttake’'’
Thesituationis very muchlike thatof teenagers and alcohdl/e
adultsare quiteunderstandablgoncerned abouhe abuseof alcohol
by young people inhigh school and collegé/Ve are worriedabout
their ability to study, the dangerous situationthey getthemselves
into, the stupid andquite harmful things theydo whendrinking. So
what dowe do?We tell themnotto drink atall. We tell themalcohol
is bad, that it impairs judgmentnot to mention motor skills and
memory— that responsiblgoung peopledo notdrink alcohol.Then
we go homeandhavea vodkamartini while we putondinner, drink a
$20 bottle of wine thatwe buy by the casewith the meal, andf the
day haggonewell, we reward ourselves with small cognacWe drink
beeratballgames and knockbackchampagneatweddings. Apparently,
adults believethat while drinking they areinvisible to peopleunder
theageof twenty-one.Or elsethey believe—and expectyoungpeople
to believe—that a magicaltransformationoccurson the twenty-first
birthdaywhereby alcohol becomesgood thing—kind of like wine
into water—anda child becomes responsibleadult. No wonderwe
havesuchsuccessvith youthabstinence programs.
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It's the samewith clinical research. Telling wannabe clinicians
they areto be scientistsye pushthem into statistics and research
designclasses. Athe sametime, the "research” materialhey are
assignedo readin classconsists largelyf the Miss Marple pseudo-
researchof casestudiesand questionnairesStudentsead booksand
articles sellingthem viewpoints andapproachego diagnosis and
treatmentthat are basedon studiesso shabbily designedhat they
could be usedin aresearchclassonly asexamplesf what not to do.
It's amazingthe studentdon't go crazy.lt is the classic' Do as| say,
notasl do." It can't work.Students|ike therestof us, live their lives
in monkeysee, monkeydo mode.Theydon't pay $15,000a yearto
betaughtby schizophrenigole models.

SCIENTIST-PRACTITIONERS
So where doeghat leave our Boulder Model of the scientist-practi-
tioner?About whereyou would expecit. Down the tubesof impractr
cality. For this approachto work, both the teachefpractitioners
themselvesand the studentswould have to genuinely embracehe
model. Both teachers arsludentsvould haveto adoptthe skeptical
attitudeof the scientist,not the believingframeof mind of the priest.
Theycannotdo that. Theysee themselvess priests, and what does
priest want with statistics, research methodologyognitive biology?

Certainlythereare some teachers and sosh@lents—eventhose
who actively practice pgchotherapy—whowholeheartedly embradbe
role of scientistresearcheclinician. Thisis particularly,but not exclu-
sively, true of thosewhoseinterestdie in the morebiologicalbranches
of psychologyTheseclinical pg/chologistftenspecializein neuropsy-
chologyor psychopharmacologyr epidemiologypr evenin traditional
behaviorismAs scientiststhey know they canbe wrong and ofterare.
Theydo notsharethe mind-setof the do-gooder priest healensor do
they partakeof the willful ignorance so commoamongpsychothera
pists.T hetroubleis, wejustdon't haveenoughof these people.

In clinical fields, theremustbe ten priestsfor every scientistpr
isit onehundred?

THE TRAINED CLINICIAN
Since the knowledgebaseis completelymissing for nearly all the
decisiontasksundertakerby forensic cliniciansit should comesno



LEARNING TO READ TEA LEAVES 87

surprisethat some375 separatestudiescombinedin a metaanalysis
showthatextensiveraining inpsychotherapyith yearsof postgrad
uate educatiormand yearf postdoctoralexperience has absolutely
no effect whatsoeveon one's effectiveness eveas a basictherapist
for gardenvariety mental and emotiongdroblems(Smith and Glass
1977,pp. 752-60).

Theonly transferof knowledgefrom masterto apprenticethat
realistically can take placen the psychotherapguild is thatof belief
structureand attitude abouthe power of psychotherapy—indoctri-
nation. Buddingyoung therapistsmust come to believe in their
expanding powerdVhy else wouldtheystayin the program?

Graduateand professionaltraining programs inclinical psy
chology fail becausehe taskthey haveset forthemselvess impos
sible. Besiegedby unmeetable demandsom legal and institutional
authorities, buffeted by political pressures, handicappeoy the
minute size ofthe actually verifiable bodyf scientific knowledgen
psychologyandfacedwith theinsurmountable problemf bestowing
on what is fundamentally aeligious sectthe veneerof a scientific
enterprise,with the bestwill in the world the programscould not
turn out the kind of productthe public demandsilt justisn't doable.
Neverthelessjt is undeniablethat there are agreat many well-
meaningpeople involved irthis hitlessenterpriself it weren'tfor
thetruly dreadful effectheir endeavorravehadon ourlegal system
andon societyasawhole,it might be possibleto feel some sympathy
for them.

Clinicians— M.D. psychiatrists and®h.D. psychologistsespe-
cially —haveassumed burderof explanation anaf healingthatis so
far beyondnot just their own abilitiesbut thecapabilitiesof human
knowledge todayhatit is amazingtheydon't all die from an attackof
hubris. But,asis clearfrom the evergrowingnumbersof cliniciansin
everincreasingariety,overweening pridés notfatal.

LICENSING

Startingin the early 1970she various psychological factiorstrug
gledto expandstatelicensingfor mental healttproviders beyondhe
sole reachof medical psychiatristsYear by year, field by field, the
imprimatur of licensing graduayl embracedpsychologists, coun
selors, psychiatric nurseand thensocial workersn an everbroad
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eningauthenticationof mental healthworkers, each certifiethy his
or her state as an authoritative,bona fide sourceof mental health
expertise.

The experimentalpsychologists generally watchedis rageto
getlicensed—to getlegitimized— by the stateasa genuinecertified
mental health providexithoutmuch interest.

Many of usignoredour ambivalencebouttheimplicit claimsto
competenceand efficacyinvolved in governmental prescriptioand
limitation of psychological licensingand we obtained our own
licensego practice psychology antb presentourselvedo the public
as registeredpsychologists, counselors, amdental healthpract
tioners.At the time I thoughtthe licensingmovementwas nothing
but an attemptto restrain tradeand increasancome for license
holders,butthe consequence®r society were fabroader tharthat.

Licensingcreateda groupof practitionersof bona fide experts,
certified by the stateas possessed afpecial knowledge anttaining,
the fruits of which can legallype madeavailableto the public for a
fee. The statehas agreedthat we have somethingof value to sell.
Now, not only the selfinterested professiobut the government
itself is involvedn the conspiracyto deludethe public.

Of course nooneadmitsthat.n fact, the professional organiza
tions represenicensingasa measurdo protectthevulnerable public,
not toscamthemfurther.

PROTECTING THE PUBLIC THROUGH
CONTINUING EDUCATION
For example as part of its ongoing,if almostcompletely ineffectual,
effort to protectthe publicfrom the ignoranor out-of-dateclinician,
the American Pgchological Associatiomequiresthat every licensed
therapisttake tweny-five hoursof APA-approvedcontinuingeduca
tion courses evergtheryear.

Whatkindsof coursesnight thosebe?

Breathing Through Your Genitals

Two of my colleaguegparticipated recently in a workshomp the psy-
chologyof sex,designedto keepthem up-to-dateandin synch with
modernpsychotherapeutic trend$he workshopleader wantedhe
participantsto get in touch with their bodies,to bring all the dif-
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ferent parts and functiord the body closetogether. Ihavenoidea
what that means,but studentswere instructedto "Breathedeeply.
Deeper,deeper.Breathethroughyour genitals! I'm not sure how
well my colleaguesnastered thigxercise becaustey both broke
outin gigglesat this point inthe story, but I'm surethe experience
wasvaluable.

Aqua Genesis

Below, Steve Moen, the defendant'sattorney ina 1993 personal
injury trial in Seattleis askingKate Caseythe plaintiff's therapistto
explainto him, on the withessstand,the meaningsf variousextracur
ricular”trainings' listedon her résumé.

Attorney: In additionto your backgroundn substancaebuseMs.
Caseyyou'vehadsome additional trainingsd like youto
explainsomeof thesetypesof mental health traininghatare
mentionedon your vitaeandin your testimonyalso.What is
AquaGenesis?

Therapist: AquaGenesiss a technique using watasthecontextin
a hot tubto helppeopleto, uh,recallprenatabindpreverbal
experience{Mateuv. Hagen, 1993)

Here the judge, Dale RamermamaskedMs. Casey,"One was
prenataland what was the othef? She replied, Preverbalexpert
ences. Either not hearing or not understanding, heaid, "Pre-
verbal? She explainedkindly, "Preverbal.Before the age of nine
months!

The attorney thenpicked up the questioningagain andasked
the clinician, "Is it your understandinghat in theprocessof Aqua
Genesis memoriesan be recoveredrom both theprenataland the
preverbalperiodsof one'slife?" She replied;Yes"

Shesaid,"Yes!" And we haveproof thatsheis right.

The dialogue belows actual testimony from thissamecivil
injury trial in which the plaintiff is explainingto the defensettorney
how this therapist toolkher backin time sothat she remembered
whatit waslike to bein thewomb.

The attorneyaskedher,"What can you tell meabout prenatal
work?' The patient/plaintiff told him,"My understandingf thatis
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theyhaveyou reenact someventsSo prenatalvould be maybsome
experiences you had prenayathatwere verydifficult.” Theattorney
said very politely,”Canyou give me somespecificsasto what your
experiencewas in that?' The plaintiff replied, "l remembe+the
specific piecehat! remember doingrasrememberindnavingavery
toughtime breathing. Feelingeally suffocated, really tight.In an
attemptat clarification, the attorneyasked;' Whatdid thathaveto do
with the prenatalstate? Shesaid," That's what experiencedn the
womb prenatally” Still pushing forclarification, the attorneyasked
gently,"Canyou describdor me specifically,though,in the therapy
context,the connection with your prenatal staa@dwhatyou were
doingin therapy?Canyou just give us kind of a view of how that
therapy worked?m asking youto describewhat happened. The
patient/plaintiff replied,"You reenact beingn thewomb.And | saidl

rememberfeeling | had a hardtime breathing and auffocating
feeling:'

The judge saidthen, "Let's takea five minute break or sd'
(Mateuv. Hagen, 1993).

In the courseof her"therapy; this patient, whdbecamea plain-
tiff in a recoveredmemory suit, cameto believe such foolishness
becausef her trustin the training and knowledge anduthority of
hertherapistsThatis unforgivable.

BIRTH TRAUMA AND BODY MEMORY

Attorney: You havesome training witlDr. EmersonWilliam
Emersonpntreatingpre- and perinatatrauma.Canyou
describethatabit?

Therapist: Hm-hmm. This particularwork focusen Birth Trauma
andhelping children, irparticular,in this trainingto release
someof thattraumathatis storedin the Body Memory.

Attorney: Whatdoyou meanby BodyMemory?

Therapist: | meanthatanythingthathappengo us, particularlyof a
traumaticexperience, becomssoredin thebody. It'sdone
throughactivatingtheadrenalglandst's donethrougha partic-
ular tensing It's donethrough thereleaseof adrenal, sahat our
body,in essencehasashock,hasa reactiorto thetraumatic
experiencdhatbecomes lockeih our bodiesin certainways.
(Mateuv. Hagen, 1993)
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Although on a first hearingthis hasa decidedly goofysound,it
can be provento be true in a matterof moments.Like so. You can't
consciouslyrememberearning to walk or to talk, canyou? No, of
coursenot. But you canwalk and talk,can'tyou?Whatabout riding a
bike?Isn'tit true thatyou alwaysremembeihow to ride a bike evenif
its been years since yawmied? How can that be?Simple. You have
storedthe learningn your Body Memory. QED. It is stored inthe
permanent pawuf your body,of coursenotin therenewable partike
yourskinor your hair. Or your musclesgr tissuespr cellsor ... What
did shesay?'lt's done throughhereleaseof adrenal’ Well, no doubt.

Attorney: Now,obviously,in the prenatal statéhe humarbeinghas
novocabularyor speechright?

Therapist:It's mybeliefthattheydon't. [Cautious littledoggy,isn't she?]

Attorney: And soif a prenatal memorig recovered, hows it
expressed?

Therapist:It's usually expressetthroughthe body,througha body
position. Ifoneis anadultor a babyit maybeexpressedhrough
crying. (Mateuv. Hagen, 1993)

It might seemthat prenatalmemories have a ratherrestricted
range for theirexpressionbut perhaps subtletgf interpretationis
required.T hereality of suchmemoriess undeniableright?After all,
it is frequentlyreportedthatvictims of violencecurl up into thefetal
position. Well, what else couldthat possibly mean?One rather
intriguing questiondoes ariseWhat, exactly,doesa fetus haveto be
upsetabout?t's cold?It's hungry?Bored?Whatkind of traumas are
encounteredh thedaily life of thefetus, anyway?

Both therapists and patientgho becomenvolvedin thesefolie
a deux techniquesbelieve absolutey in whatevertrendily plausible
storyis sold alongwith them.It never seems$o occurto themthat
therearecountlestherpossible explanations.

Transactional Analysis

The crucialimportanceof prebirthexperiencess takenasan article
of faith by manymoderntherapistsasis thevital role playedin adult
life by the innerchild, the progenyof Eric Berne,the founderand
promulgatorof transactionabnalysis.
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H e explainsit so:

Eachindividual seemdo have availabla limited repertoire of
... egostates, which areot roles but psychological realities.
This repertoirecanbe sortednto the following categories{l)

ego statesvhich resemble thosef parentalfigures (2) ego
states which are autonomously directed towarbjective
appraisabf reality and(3) those which represent archagtics,
still-active ego states which werkxated in early childhood.
Technicaly these arealled, respectively, exteropsychieppsy-

chic, and archaeopsychic ego states. Colloquibtyr exhibi-

tions arecalledParentAdult and Child. (Berne 1964, 23)

Technically,thisis calledpsychobalderdasbutit is entertaining,

andBerne’s booksarerather fun pogpsychology tractsespeciallythe
one entitled GamesPeople Play. Bewildering and alarmingis that
transactionalanalysis,which hasnothing but a rhetorical reality, is
among the morsubstantial ofthe continuing educatiomfferingsin
modernAmericanpsychology.

More bewildering,andcertainlymoreamusing,is thefact that:

Borrowing from pap-psychology classicsof the 1960’s and
70’ like GamedPeoplePlay andI'm OK-You're OK, the official
[Texas]stategun-classcurriculum requireshatapplicantsfor
a gun permitknow about the threéego-state$ said to exist
within everyonethe parent, thehild, andthe adult. Tomini-
mize the risk of gunfire in any dispute.. move the verbal
encountertoward resolution incorporatin@s much win-win
strategy as possible.... "'Adult to adult' is very deesca
lating." (Verhovek New York Times,November8, 1995)

Ah, well, however touchingly simplistic the psychoexperts'

injunctionto actlike anadultwhenyou have agunin your hand,it is
rocketsciencecomparedo age regression.

Age Regression
As Ms. Caseyexplainedin hertestimonyto Mr. Moen:"My belief is
thatwithin uswe all carrydifferent agesthatwe've beenin the past.



LEARNING TO READ TEA LEAVES 93

And soin an ageregression.. they get in touch witlihat part of
themthatrecallsbeing[a prior age]” (Mateuv. Hagen, 1993).

Getin touchwith your self at prior ages?Vhat a greatidea.
Talk aboutthe innerchild! If Ms. Therapistis right, you've got a
whole oneroom schoolhousen there! We might think of this—
technically—asthe OnionTheoryof DevelopmentThink of your-
self,I mean yourselveasformjngin sequencéke the ringsof atree
or thelayersof anonion.Whenyou wantto bethreeyears old again,
you can,with the help of a trained therapistjust peeloff the newer
layers and pop out that rosy-cheekedthreeyearold. Or you can
work on uncoveringhefreshfaced twentyyearold who lurkswithin
your many-layeredorb.

Do you only carry oneinner child per yearr one everysix
months,or what?It would behelpfulif thesepsychologicatheorett
cians wouldspellout the detailsof their theoriesalittle more clearly
for therestof us.

Dr. MargaretBeanBayog,the Harvard psychiatristhosemed
ical studentpatientkilled himselfafter whatwaslater seerasa scan
dalouscourseof treatmentwas accusedof usingage regressiorto
turn herpatientinto a child againandto makehim believethatshe
was his mother.It is interesting thashe pointedout in disgustthat
the field of psychology was entirely incapable of successfully
employingthe techniqueghatshehad putativelyusedto destroyher
patient'smental health. Whateva&thermistakes shenay haveanade,
shewascertainlyright aboutthat.

Despite theabsenceof any substantial scientific content in
theseso-called continuing education courses, the numbérsuch
offeringsavailable—certified by the American Psychologic#ssocia
tion as appropriate for mental healtpractitioners—is huge and
growing.It is alucrative business.

Ericksonian hypnosis? Welht the Massachusetts Schoof
ProfessionaPsychologyfor $895you canlearn Ericksoniahypnosis
in four weekendplusthreesupervisiorsessionsind you getseventy
continuing education creditfhatwill keepyou up-to-date forthree
or four years.

Not interested in hypnosis? Welpw do you feel aboutthe
"Psychologyof Investing; alsooffered at the MassachusettSchool?
For $369you can'explorethe psychologicameaningof investing in
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our culture. Using Kohut’s conceptof selfobjects and Winnicott's
ideasabout potentiakpacewe will understandnvestingasone cul-
tural activity thatoccupieghe potentialspace between individual and
society” Yes,indeed. | wondeif my stockbrokeiknowsthathis jobis
filling the potentialspace between individual and society? Hiways
telling him thathis job isto makemerich.

Perhapgou are interested ihTraumaandthe Rorschach.No?
How about"Men and Traumatic Life Experience:The Impact of
Genderdentity and Socializatiomn How MalesCopewith Psyche
logical Trauma'? | like thatone. Guyshavebeengettingkind of left
out with the currentspate of female victimdt's beena long time
sincethe Vietnam War. (Thesecoursesare taughty faculty at the
BostorrareaTraumaclinic.)

"Working Women UnhappyAbout Working'? "Mothers and
Adult DaughtersHurting"? "PsychodynamicPsychotherapywith
Gay Men and Lesbian¥? The list goeson and on and on and on.
(Why do thesetitles soundlike showson Geraldo?) 1t iIs anenormous
businessall donein the nameof protectingyou, the public, from the
dangersof rampant ignorancen the part of your psychotherapist.
(Well, there may be someprofit motive in all of theseofferings, but
surely moneys not theprimarygoal.)

Learn While You Sleep

Now, the busypsychotherapignaynot havetime to go to theselong
workshops and weekends becaotea very active caseloado how
can the continuing educationrequirementfor the license be met?
Thatis easy.

"TheInstitutefor the Studyof HumanKnowledge[asopposed
to Alien Knowledge?]has selected books and tapes Cognitive
Therapy,Building Pleasuranto Daily Life, Practical Use®sf Social
Psychology,T he Healing Effect of Confiding in Others,Trust and
Optimism,Positive lllusionsT he Cultural Differences BetweeNen
and Women, The Evolution of Consciousness, StreBs&anagement,
and Women’s Health!' For aslittle as$8.50a credit,the overworked
psychotherapist caearnall he or she needso know to keep an up
to-datelicense just by readingthe book, listening to the tape,and
sending in a test.
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Entrepreneurial Psychotherapy

Many such course tapeseavailablefor laypersongor is thatfuture
patients?aswell asfor practitionersThis happycircumstancean be
thoughtof asa mental healttommunityoutreachprogram,l guess.

For exampleDr. Brian Ford of Bellevue,Washington, offers two
seriesof what hecalls tranceinductiontapes,’Dealing withLife" and
"Happy Childhood: As partof histrial testimony inthecivil injury case
above he explainedhe"Happy Childhoot series sa’Forinstanceif |
were to take you through a guided visualizationand you wereto
imaginea scenea positivescenesaywith a parent, and you welit® do
that in arelaxedgvenahypnotic statethenafter you wenthrough that
visualization, you wouldemember it... So, inshortyou'd remember
havinghadtheexperienc@ntape' (Mateuv. Hagen, 1993).

Dr. Fordexplained this procesturing his testimony in aecow
ered memorycivil trial, and followedup by sayingthatif people can
be broughtto relaxand imagineafantasized pasthentheywill come
to rememberthat pastas part of their own childhood,their "happy
childhood”

This trance tapentrepreneuwasuntil October1996a licensed
psychologisin thestateof WashingtonThatmonth hdosthislicense
for twentyyearsfor havingan affair with a patient.He did not loseit
for messing withpeople'smemories withhis *Happy Childhood
trancetapes.And why should he haveRle is but one of manythou
sandsof suchentrepreneursill over the country peddling theirnon-
senséothinsideour courtroomsandout.

AccessYour Angel

The trainingsand topics,the therapists and techniquesveredin
this chapterdo notrepresenbnly the fringe of the mental health
professionor only the mostexotic andirresponsibleof clinical prac
titioners. Wouldthatit wereso, butit is not. Considerthis workshop
on "Spirituality, Creativity, andHealing;' offered by the Boston
Centerfor Adult Education:

This workshopwill explorethe vital link between spirituality
and creativityin the healingrelationshipfrom an alchemical
[seeingillness and wellnesas a processof transformation]
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perspectiveThrougha demonstratiorof a meditatiorbased
video techniquedevelopedby [the teacher], participantsvill
experiencethe central rolethat transpersonal vision has
accessing anémpoweringthe client'sinner healer.(Catalog,
BCAE, 1995)

This workshop is taught by a Ph.D. psychotherapistwho
teaches inthe graduateprogram incounseling psychologgt Leslie
Collegein Cambridge.

Or how about"Grof Holotropic Breathwork’ taughtby acerti-
fied master'slegreepsychotherapisin Massachusetts?

"HolotropicBreathwork” is a powerfulmethodof cooperating
with the healerthat existswithin eachof us."Holotropic' is a
word derived fromGreekand mean8moving forward toward
wholeness. Usingthe breathandevocativemusic, this process
allows unproductivepatternsand emotions,frozen with past
traumaticeventsto surface. Focused bodywonkay be usedas
anadjunctto help freetheenergy. Mandala drawing amuoup
sharing complete the process.($175.00). (Workshop and
Course Catalodpzerface, 1995)

Whatabout"Inner BondingTherapy' or " HealingYour Alone-
ness:FindingLove andWholesomenes§hroughYour InnerChild,"
each of which is taught by Los Angeles-basedtherapists?“Neu-
roLinguistic Programming; taughtby a Cambridge Massachusetts,
Ph.D. who will also teachyou Ericksonian hypnosis?The Inner
Child Workshop,; taught by a Newton, Massachusettslicensed
socialworker?No?

Well, then, hereis one you can't resist, giverhow hot and
timely the topic: "Past Life Regressiohherapy; taught by an R.N.,
M.Ph. Thecatalogreads:

Regressiontherapy has been increasinglyacceptedas an
approachto helping people breathrough blockswhich have
not respondedo moreconventional therapie§Vhetherpast
livesare"real’ or not, therds nowabodyof therapeutiexpert
encewhich tellsusthatthese regressions ansefulfor clearing
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outthedebrisof thepast. .. Therewill be oneinductionexer
cise usingthe rattle and drum, followed by a guidedvisualiza
tion into metaphysicatime. Pleasebring a pillow and blanketand
wearcomfortableslothing.($75.00)(Interfaceitalics added)

Did | haveto shop aroundall overthe countryto find thesefar-
out examplegustto scareyou?No. This lastlittle batchof offerings
is all from onesource,an outfit in CambridgeMassachusetts, called
Interface,andtheillustrations lhavechosen areeally quite conserv
ative. | didn't putin the one taughtoy the lady who hasa private
practicein animal telepathyand, believeme, thereare agreatmany
such offeringsat Interface.But not to worry. Their coursecatalogis
filled with M.D.s. Ph.D.s, M.A.s, R.N.s, Ed.D.s, M.Ed.s, M.S.W.s,
andso manyotherstringsof initials thatonly a trulyparanoidstudent
could feel anything but the greatesttrust in the competenceand
authorityof theteachers anthe worthof the offerings.

You can accessyour angel through guided visualization and
meditationor you canaccesshe intrauterineyou. You canrelive the
suffocationof thewombor fly backinto thefreedomof aformerlife.
You can floatbackto agetwo in the hot tub orfloat a margin loan
into potential investmergpaceYou cancreate énappychildhood for
yourself or for your "significant othef. You can learn hypnosis—
Ericksonianor otherwise—and nevergo on a dietagain! You cando
all these thingsand more with the help of massdistribution psy
chotherap tools. Fortunateyou!

Peoplebelievethis stuff. Lifeis hard and unfair anftightening.
People wanto believe theyneedto believejn magic andn the pos
sibility of effortlesscontrol overtheir lives andtheir miserable fates.
This sortof nonsensetaughtby lecturerswith their perfectlycorrect
but wildly misleading titlesof "counselof; "psychologist; " psychia
trist,” and"social worker,; is not harmlesslt is theinevitable, logical,
and pernicious extensiaif clinical pg/chologistscontinuingto grasp
thefig leaf of science whileengaging inan increasinglplatantappeal
to humanlund'snostprimitive anddesperateeeds.

SOWHY NOT BREATHE THROUGH YOUR GENITALS?
Where'sthe harm?What'swrong with listeningto inspirationallec-
turesand tapes, andeadingprovocative books, angarticipatingin
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life-enhancing seminaendworkshops? We neall the helpwe can
getto manageour family lives andwork livesand personal problems
better.

Whatis wrongis that thepsychologicalndustrytakesadvantage
of the public'sdesperat@eedfor answergo impossible psychological
guestions andlaimsto beableto satisfythatneed It is alie.

Thesesnake oil salesmegretend to a gullible public ando our
courtsto know things—to havebeentrained in things—they cannot
possibly knowanything about, and pretemad be ableto provide help
they cannopossiblyprovide.Worse,professionabrganizations stand
behind theselaimsof psychological expertis@ot only by permitting
advertisingout by providing continuing education credit for whst
nothingmore than complete nonsense. Woogg state governments
licensepractitionersto make claimsof expertisebasedon this same
nonsense.

It is crucial thatwe determine whether someondl kill again
or if achild will be harmed ina particular setting, whether someone
is guilty of a particular action, when someoisdying. Becausdhese
matters areso vital, our courts aredesperatefor certaintyand they
searctfor this certaintybeyondtheir own limitations.

In the currensystemof American jurisprudence, psychologists
are askedto makethesedecisionsunderthe assumptiorthat they—
unlike their poor, benightednonpsychologicabrethren—are spe
cially trained and skilled at making thesedecisions.They are not.
Theycannotbe.

Claimsaboutpsychological expertisare beingnadeon and off
the witnessstand,and psychologicdlservice$ are beingoffered to
the public by entrepreneurarho representhemselvesscertified and
licensed andexpertly knowledgeablein matters aboutvhich they
cannotpossibly qualifyastrue expertsbecaus@&o oneon earthcould.

Let usbe very cleaaboutthe truestateof the psychologist'sart.
Psychologistsdo not know anymore aboubehaviorthanthe average
manor womanin the jury box or the judge'srobes.Psychologistsio
not knowwhatcausedehavior andhey are entirelyncapableof pin-
pointing some hypothetical eventtine pastthat has ledto the pre-
sentstateof anindividual. They do not knowwhatgot done,how it
got done, or whodunit. And not only are they unabléo predict
future behavior anyetterthanthemanor womanon thestreetthey
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are actually worseat it, blinded asthey areby the illusion of their
own expertiseDiagnosticcategoriesare not validly established and
diagnosesxannotbe renderedreliably. Neither can therapybe relr
ably usedto changethe behaviorof our citizens, juvenile or adult,
violentor simply wayward.

Psychologistdhave no special abilityto readinto the soul—or
mind or psyche—of another humawmwith anymoreaccuracythan the
rest of us. Upon finishing graduateor medical schoolthey arenot
given specialsoulographsr psychometerghatlet themplumb the
depthsof anyone'spsychological beingTheresimply is no mental
stethoscopeno matter how much our justice systemwishesthere
were.

Cliniciansarenot trainedto performthe myriad tasksthe legal
systemasksthemto perform becausao body of knowledgeexiststo
supportsuchtraining. It is a sorry stateof affairs,butit is the only
statewe'vegot.
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GettingAway with Murder

Criminal Diagnostics

Criminal defendants increasinglglaim that their criminal
behaviorwascausedoy social toxinghat excuseor mitigate their
guilt. . . . Theseclaims are not aberrationadloctrinal proposals,
but ratherare sophisticatedxtensionf existingcriminal doe
trine commensurate with scientific advancements.

Patricia Falk;Novel Theoriesof Criminal DefenseBasedupon
the Toxicity of the SocialEnvironment; 1996

BATTERED WOMAN SYNDROME DEFENSE

In 1978, a sophisticated insanitgiefensewas usedsuccessfully
to win the acquittalof aMichigan housewife FrancineHughes,
in theso-called"burningbed' caseThetechnical rationale for
pleading temporary insanityas to make evidenceof long
standingabuse admissibla court.Thedefensattorney Ayron
Greydanus, arguethat the battering itself causedHughe$
insanity,notany frailtyinherited with gender. (Stadl©95)

Thebattered woman syndrontefensds invokedincreasingly
thesedaysin a numberof trials for murderacrossthe country in
which awomanis chargedwith killing her man, or ex-man, under
conditionsthat arelessthan a fair fight. Shesetsfire to his bedas
he lies passedut, or shootshim as he sleeps,and sheis charged
with murder.In the past,the women insuch caseswere routinely
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tried, convicted, andsentoff to the slammer,juries being notori-
ously unsympatheti¢o the crime of burning peoplealive as they
sleep.

Drawing on fashionable dysfunctiondmily theory and tradi
tional legal theoriesof diminishedculpability, Arrested Feministli-
nicians,along withtheir attorneycohorts, crafte@novel defenséor
the womenin thesecasesAccordingto their reasoning, these bat
teredwomenhad beenso abusedy their menthattheyhadlost the
ability to act rationally,lost the ability to premeditatetheir actions,
lost the ability to foreseethe consequences, aridst the ability to
control theirbehaviorThe abusetheyreceivedat thehandsof their
men had rendered them utterlympotent,utterly without responsi
bility for anything they might daand utterly without responsibility
for thekilling of their batterers.

Lenore Walker, who almost gracedur television sets as a
defense witnesi O. J. Simpson'scriminal murdertrial, claims to
have successfullgmployedthe BWS defensan over 150 murder
trials, though forensipsychologisCharles Patrick Ewing arathers
havequestionedhe basisfor theseclaims.Reviewing twentysixcases
in which expert testimony on BW@asadmitted, Ewingeports that
in seventeen, roughliyvo out of three, thebatteredwomandefen
dant was convictedof murder, manslaughteor recklesshomicide
(Stark 1995).

In one thirdof the casesn whichthe BWS defensevasallowed
to be presentedthe womanwas acquitted.The samestudy found
thatin 100 percentof the casesn which the evidencenvasexcluded,
thewomen were convicted.

Thewomenmounting abatteredwomansyndromedefensefor
their crimes claimedhattheyhadbeendriven madasaconsequence
of longtime abuseat the handsof their men.

Yes, mad.The most poisonousijargerous—deranged—element
of the batteredvomansyndromedefenses not the recognition that
the ordinary rules of self-defensedo not apply well to situationsin
which the two participants areof greatly differingphysical stature.
Thatwould almostmakesomesense. Welo, afterall, havea number
of lawsthatseento reston theassumptiorthatif two 170-pound men
are havin@dispute whereirfor examplepnefellow saysto the other,
"I'm goingto kill you,yousonof abitch," andlunges forwardandthe
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second guywhamshis fistinto thefirst's esophagusnd crushesis
windpipe, killinghim, thenit is not murder buself-defense.

Now, for a numberof reasondike sizeand acculturation, this
scenariorunsinto difficulties whenwe try to applyit to amananda
womanin a dispute. Women'sdvocatesnight well have madehe
claimthat thecustomarynaleresponseo repeatednsults andhreats
is unavailable to most women since the probable outcomeof
attemptingto punchathreatening, insultinghaleis avicious beating
or evendeath athe handsof the male.Sinceescapdrom the home
into anotherlife of economic strengthndsafety isgenerallyan alter
native that exists only in the minds of prosecutorsthe battered
womanin sucha situation mightwell feel that knockingher assailant
off ashe sleepsor is passedutdrunkis her only realisticway out of
the situationGiventhe numbef women whary so hardto escape
these menhrough the legitimatemmeansf separatiomndrestraining
ordersandwhoin the end ar&illed by them,shemay well beright.

Is this inequalityof strengthandcombatskill the basisof the bat
teredwomansyndrome defense? Of courset. We're dealing witha
mentalilnesssyndroménere Thata batteredvomankills her manashe
sleepss not the sensible aadf a person trappeth an impossiblsitua
tion from which societywill not rescueher,Oh, no. It is the crazyact
of a mentally disorderedvomandriven mad by the conducof her
man. Arrested Feministttorneysandthe feminized psychology estab
lishmenthaveto seeit thatway. To seet asanactof power,of taking
control, of actively, willfully kiling the enemy,is completelyout of
keepingwith seeingall womenasthe helpless victim®f men.They'd
ratherseethemascrazythanastaking chargaswell astheycangiven
realisticconstraintsT hatis nuts.

Let's getthe syndromeout of this defense andiameit for what
it is: womentaking thelaw into their own handswhenthelaw refuses
to protect them frontheir men. Whatevejuriesmight makeof that,
atleastthey won'tbe blinded by the dustof a pseudesyndrome.

The SocietalFamily

The modernview that today'sdysfunctionalfamily is a microcosmof
modern societgsawholeis more tharna metaphor fortoday'sclini-
cians,it is afundamentatruth aboutthe roles peoplelayin life and
thereasongheyplaythem.
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Under this view, the white maleswho constitutethe establish
mentpowerstructurein thecountrytodayare seemstheonly mem
bers of society who have sufficient powerto assumethe general
burdenof accountabilityThus,white menasagroup areresponsible
for the pain feltnot only by women ancchildrenbut by thedisadvan
tagedaswell.

Minorities outsidethe white power structure- principallyblacks
and Hispanicdut alsogay people, immigrants, drunks and druggies,
the disabled, and... well, everyone who somehowualifies as a
memberof the greatisadvantagedlass—are seenas morally equiva
lentto adultabusecthildren.As such,theyarenot, cannotand should
notbeheld responsible fathe shapeof their lives or for changingthat
shapeby taking any action. Brokenin childhood and manipulateloly
outside forceshey cannotesist,they cannotbe held accountabléor
their behaviomo matterhow heinoughe crime or howinnocent their
victims. This makesit impossibleto conceptualize membersf the
"disadvantagédas the mastersof their own fates, as the captainsof
their own soulsAs adultabusecthildren,theycould not be.

This grotesque characterizatiari the societalfamily, like the
equallygrotesque characterizatiohthe nuclear familyonwhichiit is
basedthrowsthe weightof scientific psychologicahuthority behind
traditionalliberal characterizationsf society'sproblemsand greatly
strengthené$iberal clout, especiallyn thelegal system.

The characterizatiorof disadvantaged andhinority groupsas
infantilized victimsof powerfulwhite males automaticallgenerates a
million excusesfor every possible minority failure or crime. This
instantaneouslispensatiorfrom any responsibilityfor any wrongful
actat all extends itselfn a drowningwaveof compassion even over
thefacesof the cruelest andnostcallousof murderersincluding, for
example,the youths whoviciously beat and rapednd murdered
Kimberley RaeHarbourin Boston, andheir New York counterparts
who beat and raped amdtemptedo kill the joggerin Central Park
several years ago.

Toxic Shock Syndromes

Felicia Morgan, a Milwaukee teenager, .. shot and lulled
another teenagevhenthe latterrefusedto surrendeposses
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sion of a leather coatMorgan usedurbanpsychosido support
aninsanity defense. Robishellow, Morgan'sattorneyargued
that herclient's"traumatic childhoodn a violent inner-city
homeandneighborhoodcreated inher theurbancounterpart
of the posttraumatic stress disorderghat affected some
Vietnam veterans.

[Dr.] Charles Ewingassertedhat Morgan'scondition was
brought abouby severephysicaland mentalabusefrom her
mother.[Dr.] JamesGarbarinotestifiedabout thedeleterious
effectsof beingthe victim of and/orwitnessto violenceon a
daily basis.

Morganwasconvicted and sentenced life in prison for
armed homicide, armed robbery, amther charges.[But]
the judgeruled that Morganwould be eligiblefor parolein
the minimumtime— thirteenyearsand four months,rather
than thesixty yearsrequestedy the prosecution(Falk 1996,
p. 738)

[T}hirty-year-old Turhan Taylor ... grew up in a violent

family in a tough neighborhooth Milwaukee.He had been
abusedas a child, sexually assaultedas a youth, and gang-

rapedin prison.During a flashbackio the gangrape, Taylor

stabbed a sexual partner to death. In addition to urban

psychosisTaylor also claimed that he had rapetraumasyn

drome.After the judgeruled thatevidenceof Taylor'sPTSD
was admissibleat the guilt phaseof the trial, the prosecutor
reduced the charge andTaylor pleaded guiltyto reckless
homicide. (Falk 1996, p. 7390)

Urban psychosis?What is that? Like battered womarsyn-
drome,it is simply a naturalextensionof our old friend, post trau
matic stressdisorderJustaswe havewomenbeingdriven madby the
traumasof rape and batteringso tooareinner-city residents driven
mad by "urban psychosiS— "the daily reality of violencein our
nation'shome,neighborhoodsand communities.

Dr. Patricia Falk,an assistantprofessorof law at Cleveland-
Marshall Collegeof Law, also claimsthat peoplecan bedriven nuts
by havingtheir minds"poisoned by "television intoxicatioh— "the
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incessantarrageof graphic depiction®f violence presented irthe
media;’ and by "black rage —[due to] the persistence, ihot resur
gencepf racism despitéhe guaranteef legalequality”’

I, for one,was happyto discoverin the courseof readingPro-
fessorFalk’s review of caseshat judges, juries, andourtsat every
level havebeenquite unresponsiveo theargumenthatviolent per
petratorsare not responsiblefor their acts becauseheywatched vie
lenttelevision,violent movies,or violent pornography.

The defensesf urban psychosisand black rage,however, have
faredalittle better inthecourts,atleastin termsof providingevidence
of mitigating circumstances leadibgalesser charger areduced sen
tence.Thereis evena variation of urban psychosis available called
urbansurvivalsyndromejn which defendantslaimthatliving in avio-
lent, urban environmemducesn them amind-setof heightened fear
and dangethatin turn causeshemto be violent.

Prosecutorplan to retry a teerragerwhose lawyersvon a
mistrial yesterday aftearguing that "urban survival syn

dromé" had forced himto gun down twoother teenagers
with whom he had been feuding.... [Daimion] Osby’s

lawyers acknowledgetthat he hadkilled the menbut saidthe
two had threatenedhim with a shotgun theveekbefore.The
defensestrategy centeredn the claim that becaus@®sbywas
raised in a poor, violent neighborhoodhe suffered from

"urbansurvivalsyndromé and believedhe had no alternative
but to kill the men. (Compiled from dispatcheNewsday,

April 21,1994)

In hissecond trialOsbywasfound guiltyof two countsof capital
murderon November 101994 (AP, New York Ti n@s, Novemberl3,
1994).

Perhapghe bestknown of the casesn which someversion of
the black rage defenséasbeen invokeds that of Colin Ferguson,
the 1994 massmurdereron thelLong Island Rail Roadwho chose
exclusivelywhite, Asian, or "Uncle Tom" black victims (definedby
Mr. Ferguson)H e killed six andwoundednineteerpassengersn the
commutertrain. He wasconvictedand sentencetb morethan two
hundredyearsin prison.
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His defense attorney, William Kunstlethe noted liberal-
radical lawyer, said:

Ferguson’s rage was a catalystfor violence resulting froma
preexisting mentaillness,mostlikely schizophrenialt wasa
mental conditionno different from the batteredwife syn
drome posttraumaticstressdisorder;or the child-abuse-accom-
modation syndrome inthat, in conjunction with mental
illness,it gaverise to terrible actsof violence.Ferguson, from
a wealthy Jamaicarfamily, had attended private school,
enjoyedmany luxuriesand was never ableto adjustto the
white racismthat he foundwhenhe cameto this countryHe
never developethe defensemechanisnthat Americarborn
blacksare forcedo learn.(Falk 1996,p. 752)

Thisis notscienceThisis racism.Thedemand folaccountability
is notracism;thelack of sucha demand foblackscertainlyis.

Still, onecannothelp but applaudthe creativeequalopportunity
extensionof PTSD to these uniquely minority exculpatorycom-
plaints.

As Patricia Falkabove explainst wasthe American Psychiatric
Associationthatgaveus,aboutfifteen yearsago, whais today'smost
flexible and generajyl applicablemitigating defense,post traumatic
stressyndrome.

POSTAL WORKER PTSD MURDER DEFENSE

I saw flashes, flashes likencoming round hits,like fire
crackershearing machine gunsheard machine gunksheard
rifle fire, | heard moreexplosions and couldn'tmove.| was
happybecausé knew! wasgoingto die. (Statev. Felde1982)

Thisis testimony fromWayneFelde,a Viethamveteranaccused
of killing a policeofficer in Louisianain 1982.1t is a perfectexample
of whathasbecometheclassicPTSD-made me-do-it defense—in all
of its modernguises—againstriminal charges.

Louisiana'sfirst criminal defensebasedon PTSD,Mr. Felde's
defensedid not prevail. The jury found him guilty of first-degree
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murderand hewasexecuted seven years latier, 1989, by the stateof
Louisiana.

But as Michael Davidson,in a 1988 William and Mary Law
Reviewarticle on the historyof PTSD ,wrote,"Vietnam veteranfave
used PTSD successfullyas an insanity defense against charges
murder, attemptednurder, kidnappingand drugsmuggling.PTSD
has alsobeenusedto mitigate sentences inonvictionsfor crimes
such as drug dealing, manslaughter, assawlith intent to commit
murder,and eventaxfraud® (p. 423).

PTSD providesa compellingdefensefor both the public and
the media because has sucha straightforwardappealto psychocul-
tural mythologydisguisedascommonsense P TSD becamepopular
duringtheminor epidemicof postal worker€omingto work berserk,
toting submachine guneyusedto mow downtheir fellow workers.
Becausdhe PostalService has an affirmative actiggmogram forvet-
erans,mostof thesefellows were Vietnarmera vets(Not all of them
hadbeento Vietham,but that'sgettingpicky.)

Now, almostall of us can sympathizevith the urgeto blow at
leastsomeof our fellow workersto lungdom comeput we don't do
it. It is not normalto blastawayat peopleno matterhow angryyou
areaboutthe otherfellow's promotion.Sowhen someoneomesto
work spraying a submachine gafi over,we concludethatheis sick
indeed.

How might aVietnam-era vethavegottensick? Well,from that
sick war.For somepeople,theViethamwar wassick becausso many
people didnot support theactionsof our governmentor of the men
who weresent thereo fight andto die. For othersthe war wassick
becausef theapparenabsencef clearcutissuesf good ancevil.

It is not hard to acceptthat living throughsuch a hell could
poisonthe mind.It is nothardto believethat theterrible experiences
of that war could so searthe mind that thesoldier never wholly
returns homeandalthough hanayseemto functionwell, heis never
truly okay.Along comesthe strawthat breaksthe camel'sback,and
he snaps.He feels he is in hell again andhe respondsas he was
trainedto respondo hell. H e blowsenemiesawaywith a gun.

That makesa greatdeal of intuitive sensein today's America,
particularly when the defenseis claimed by veteransof a war about
which so manyAmericansfeel conflicted. (Recentlyin Boston,the
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lawyer for a Mafia hit man whohad servedn Korea briefly floated
the PT SDexcusdor his client.)

In its first five yearsof use[1980 to 1985], the PTSDdefense
hashelpedat least250Vietnamveteranget shortesentences,
treatmeninsteadof jail, or acquittals. (Davidsob988,p. 423)

Thatstatisticshouldgive all of us pause sinceomeexperts esti
mate thatas manyas800,000Vietnam combat veteransuffer from
moderateto severe symptomef PTSD. (Estimates varyrom about
15 percentto 70 percent.)

Psychologisteome alongnd validateur psychoculturabeliefs
aboutthe fragility of personality and its vulnerabilityo stress, and
tell us pseudesciencestoriesabout thealmostmagical manipulation
of memoryby trauma.lt waspsychologistsvho cameup with PTSD;
it usedto be called combatfatigue, and befor¢hat shell shock,and
we now have an authoritative,scientific diagnosigo supportwhat
seemdo usto beonly commonsense.

Modern feminist clinicians like psychiatristudith Herman of
Harvard have adoptedthe notionthat rape and combat are pretty
muchthe samething, sonow the noncombatanivho hasexperienced
sexual assault, abusepr battering can also claim to suffer from
PTSD.It's an equabpportunitydisorder.

For defenseattorneys whowould like an up-to-date guideon
how to useposttraumaticstressdisorderasa defenseat trial, and for
prosecutors whavould like to blow themoutof thewater,| strongly
recommendhe article by RogerPitman, Landy Sparr,Linda Saun-
ders,and Alex McFarlane, "Legal Issuetn PTSD' in the 1996 book
TraumaticStressedited by Besselvan der Kolk and others.It is also
quite handyasa guidefor usingP TSDin disability suits.

DEFENSIVE DIAGNOSTICS, OR HE HAS A DISORDER
SOHE'S NOT RESPONSIBLE

For betteror worse,the American legal systenmcorporateghe con
cept of diminished culpabilityin various forms. Passion, alcohol,
insanity, andmental retardation imneguiseor anotherall enter into
the equation of personal responsibilityfor adults. "l was too
angry/too drunk/too crazy/too stupid to bear the full weight of
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responsibility for my action$ are claims with a long tradition of
acceptancén ourlegal system.

There have been a number of formulations of the insanity
defensausedin thiscountryovertheyears,with applicability varying
accordingto statelaw. Courtsvariously use one of threetests,the
M'NaghtenRule, theirresistible impulseest,or someversionof the
American Lawinstitute(ALI) Model codedefinition of insanity.

The venerableM'Naghten Rule requiresthat at thetime of
committing the act, the defendantwasoperatingundera mentalill -
nessthat causeda defectof reason sahat thedefendantdid not
know the natureand qualityof theactor did not know thatwhathe
or shewasdoingwaswrong.Essentiallythe defendandid not know
right from wrong— the defendansufferedfrom acognitive impair-
ment.

Theirresistible impulsetestrequiresthatasa resultof mental
diseaseor defect,the defendantacked the capacityto control his or
her actionsor conformconductto law—the defendansufferedfrom
a "volitional" impairment.That is, the defendantmay have known
the conductwas wrong but could not stop himself or herselffrom
doingit anyway.

The ALl test combineshe two. In 1988 twenty-six statesused
some versiorof the ALI standardtwenty-two usedthe M'Naghten
rule,andtwo, IdahoandMontana,had eliminatedhe defenseof not
guilty by reasonof insanity altogether.Today, Utah too lacks this
defense.

There is one final wrinkle in the disordered minddefense
departmentin some state# is alsopossible fora defendanto argue
that heor shesuffersnot from insanity but fromsome mental state
thatdiminisheseitherguilt or the ability to form the guilty intention
to commita crime.

David Willard Phipps,Jr.,a Gulf War veteranywasconvicted
of first-degreemurderandsentenced téfe imprisonment for
killing his wife's lover, Michael Presson. Phippsdid not deny
killing Presson and didnot pleadinsanity.Insteadhe claimed
that he wasunable toformulatethe mens rea for first-degree
murder becausehe was suffering from depressioand post-
traumaticstress disorde(Tennessee Phipps,1994)
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JudgeJulian Guinn of Tennessee apparentligoughtthis claim
did not hold water andnstructedthe jury, " The defendant contends
that hewassufferingfrom mentalconditionsknown asposttraumatic
stress disorder and major depressabthe time of the commissiorof
the criminal offense givingise to this case.l chargeyou that post-
traumaticstress disorder and major depressima not defensedo a
criminal chargé.This judge alsaddedthatexperttestimonyis "beset
with pitfalls and uncertainti€'s(Tennessee v. Phipps, 1994).

He wasreversedn appealfor being undulywary of expertpsy-
chologicalopinion andfor failing to appreciatehe othervarietiesof
diminished accountabilitpnecould suffer givercertainconditions—
like our old friend PTSD. Too bad.Judge Guinnwas the sanest
personin thatcourtroom.

It is frequently reportedhat theinsanity defensis usedlessthan
oncein everyonehundredcriminal casesOnly 4 to 5 percentof these
casesresult in a verdict of innocentby reasonof insanity. Defense,
MythsandRealitiesa reportpreparedby the National Commissionon
the InsanityDefensein 1983, statedhat theinsanity pleawasrarely
usedandthatacquittals were very rarén Virginia, for example, less
than1 percentof thefelony caseplead arinsanity defenseccording
to a 1988 Wiliam and MaryLaw Review article, and acquittaleum-
beredno more tharfifteenperyear.

Thesestatisticsmight make it seemthat insanity defenseare
rarely usedand areevenmorerarely successfulNot true.lt depends
on whatyou meanby "insanity defenseandwhatyou meanby "suc
cess. The statisticsare true when we look only at straight casesof
NGRI, Not Guilty by Reasonof Insanity.Whenwe startadding in
casedn which atheoryof defensebasedon someversionof dimin-
ishedmentalability inducedthe prosecutoto bringalesserchargeas
well as casesin which the alleged mental conditionreducedthe
amountof time servedthe pictureis quitedifferent.

A June 1995 MinnesotaLaw Review article by John Henderson
covering diminishedccapacityas a reasonto reducethe sentence®f
criminals convictedh federal courts founthat, in1989, approximately
1.1 percentof those reductions were for diminisheapacity(p. 1475).
Thatis not so manyijt is in line with the numberusuallyquoted.in
1992, however, leaving asideeductions through plea bargaining,
diminishedcapacitysentence reductions were alm8gpercentof the
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total. If the trend hascontinued— and with the proliferation of new,
incapacitating diagnosepewedout by the APA with its new manual,
how couldit not?— thenthelikely numberof diminishedcapacityser
tence reductionsat the federallevel aloneby 1998 should beloseto
25 percenpf thetotal of reductions focausdan sentenceo be served.

This numbercoversonly federalcasesn which defendantsvere
already convicted antheir sentencesvere reducedsubsequentlylt
does not include chargesor sentence reductionshat occurred
throughpleabargaining.

The overwhelming majority of felony cases—85 to 95 per
cent—in this countrydo notcometo trial. Theyare settledhrough
pleabargaining.

Adding in statecasegesultingnotin acquittals—the defendant
is not guilty becausehe defendants insane,drunk, blinded by pas
sion, etc.—but in convictionson a reduceccharge— manslaughtefpr
example, insteadf murder— plus convictionsn which a lessersen
tenceis imposedthen thetotal numberof felony casesn the United
Statesin which some formof psychological defense claimimgduc
tion in capacityto understandhe crime or control criminal actions
couldaccount forbetweenonethird andonehalf of all felony convie
tionsby 1998.

Why not simply abolishthe insanity defenseWell, nothingis
ever simpleT heevaluationof intentionis anintrinsic componenbf
the evaluationof criminal responsibilityin the United States, so,
evenin statesthat haveabolishedinsanity asa straightdefense evi-
denceof a mentalllnessor defectcan castioubton the ability of the
accusedo havetherequiredculpablestateof mind for conviction.

In Montana,abolition of insanityasa substantive defense seems
to havemerelyshifted dispositiorof casesnvolving impaired defen
dants, resulting irgreaternumbersof accusedbeingdiverted, pre
trial, into civil commitment for treatmentor release following
findingsthatthese defendants weirecompetento stand trial.

And in Utah:

[T]wo yearsafter Utahstatutorily abolishedhespecialdefense
of insanity,the clinical director of forensic psychiatrat Utah
State HospitalPeterHeinbeckeryeviewedthe state's experi
ence During theroughly tenyears wherthe ALI standardvas
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operative inUtah (1973-1983), only sevendefendantsvere
foundNGRI [not guilty by reasorof insanity].In thetwo years
following abolition of the special defensehowever,another
sevendefendantsvere exculpatedinderthe mensres law. In
otherwords,abolitionof the more generous standastiexcuk
pationwasfollowed by afive-fold increase irthe annualrateof
successfuientalstatedefense(Applebaum 1994pp. 182-83)

Whetherthelegalsystem'sacceptancef psychological defenses
basedon diminished cognitiveor volitional capacityis a goodthing
or badis a matterof legal philosophy beyonthe scopeof this book.
What'scritical hereis the role thatmodernpsychologyhas playedn
offering its servicesasa sort of medicalabsolution, alinical dispen
sation fromresponsibility.

At everypoint inthelong proces®f bringingcriminalsto justice
in America todaypsychological expertsavetheopportunityto offer a
diagnosi®f mentaldisorderto mitigate the awfulnesof the offense.

Not Competentto Stand Trial
At the very beginningof a potential court case,before the issue of
insanityasa defenseeven ariseshe accuseds examinedo determine
competencyto stand trial. Competencygenerally meanghat the
accuseds capableof assistingn hisor herown defense. LeonHelms-
ley's husbandHarry Helmsley, forexample, sufferedrom advanced
Alzheimer's diseasandwas judgednot competento assisin his own
defensén thetaxavoidancecasean which his wife wasconvicted.
Competencyto stand trialis determinedby a courtappointed
forensic psychologistin most casestheseevaluators workfor the
state or for a private company contractedo the stateto provide
forensic servicesn Massachusettthe sevenforensicevaluatorasvho
work out of BridgewaterStateHospitalevaluateabout onethousand
casesa year. Since Massachusetts habouttwice the averagestate
population, dair estimateof the numberof such evaluations about
27,000nationally peryear,at leastin recentyears.In Massachusetts,
the stateemployed evaluatorsarn an averageof $80,000a year in
salaryand benefits.(In the spring of 1996the whole group of seven
stateevaluatorsyuit briefly in a disputeover salary and workload.)
The essentialpoint of psychologicalcompetencyevaluationis
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this: If the defendandoesnot pass#1, heor shewill notgetto #2. If
theforensicclinician doesnotdeterminehat thedefendantanassist
in his or her own defensethenthatdefendanwill not standtrial for
thecrime of which thedefendants accused.

If the judgechoosego bypaswrignore therecommendationsf
competencyevaluatorsthe trial verdictis in gravedangerof being
overturned.

OnJanuary26,1994,theMassachusettSupremeludicial Court
found the absenceof a disabling diagnosiseasonto overturn the
murder conviction of Alfred J. Hunter, who was charged with
shooting his wife on May 9, 1989, then stealing aplane to buzz
Boston whilefiring an assault rifle.

An inmatewho shareda van ride with Hunter from Salem
District Court to BridgewaterState hospital testified that
Huntersaid hewasangrywith hiswife for taking himto court
and makinghim sleepn hiscar.Thesame maralso saidthat
Huntertold him hewas not under thenfluenceof drugsor
alcohol atthe time of the killing. A secondnan,whosharech
holdingcell with Hunterat SalemDistrict Courton May 10,
1989, said Hunter told him he shot his wife oncein each
breast, oncén the headand oncean the crotchbecausehe
had "cheatedon him, and kicked him out of the house:
(Nealon BostonGlobe January?7, 1994)

The court ruled that thetrial judge erred becausehe did not
hold hearingsto allow a court psychiatristto testify that the accused
was mentally incompetentwhen he confessed hisrime to his jail-
housecronies.

Why did the Supreme JudiciaCourt believe the psychiatrist
wasa betterjudge ofcharacter thathe judgehimself?

Thiscourt's decisiomncidentallyprovidesa pieceof prettygood
advicefor prospectivemurderers:During or after the murder, do
somethingsogruesomedr so bizarrethatyou getyourselfshippedoff
to the criminal funny farm for evaluation.This givesyou ashot ata
diagnosisof some formof diminished responsibilitylf you do get
convicted despitéhe best effortof your psychological expertsto slap
a mentallyill label on your actions,thenthe disabling diagnosis can
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be calledinto play at thetime of sentencingor on appeal.lf they
don't shipyou off for evaluation and yoareconvictedof your crime,
thenyou've got a shoat anappeabecausef their omission.

RichardRosenthabf Framingham, Massachuset#oin Sep
tember 1995 choked hiswife, broke bothof her arms,beather to
deathwith arock,andthen cutout her heartandlungs andmpaled
them on a gardenstake, providesan excellent example of this
maneuverHis behaviorcertainlyseemsrazy,doesit not?

Rosenthalassentto the state hospital aftéis arrest, but what
if he hadnot been evaluated faompetencyo stand trial, whaif he
hadbeentreatedike anyotheraccusednurdererandsentto jail if he
couldn'tmakebail?Then,like Mr. Hunter,who also killed his wife,
Mr. Rosenthalif convictedwould have had aexcellentshot at an
appeabasedon thelack of acompetency examination.

Decisiondike thatof the MassachusettSupreme Judicialourt
overturning Hunter's conviction asuch groundsremoveall judg
mental discretion fronthe judge—and, ofcourse, ultimately from
the jury —and handit directlyto the professional psychologist, whom
the SupremeJudicial Court clearly believesis a reliably superior
judgeof an individual'scompetencé¢o stand trial.

Wheredid the courtgetthatidea?

Why aren't granduriesgrantedthe powerto assessompetence
justasthey are grantethe powerto decidewhetherto indict anindi-
vidual for a crime?If they canweigh the evidenceof guilt, why are
they presumedo be incapableof weighingthe evidencefor and
againstompetence?

Grandjuriesare presumetb be incapableof makingthis diffi -
cult evaluation becausethe psychologicalestablishmenhas con
vinced laypersonthatthey are toagnorantto rendervalid decisions
aboutthe psychologicatompetencef their fellows. The psychology
establishmentasconvincedthe lawmakers—if notall the judgesand
prosecutors—that mattergpsychologicaare bestleft in the handsof
the professional psychologisté/henthey arenot, amiscarriageof
justice haoccurred.

Most importantjn the springof 1996,the forensicpsychology
establishment carrietthe daywith the SupremeCourtand convinced
the highestcourtin theland thatonly the trainedpsychologicapro-
fessional, anahot the poor benightedqudge, hadthe necessargkills,
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intelligence,and perceptionto determinethe mental ability of the
accusedto stand trial. If a judge overrulesthe professionals, an
appealsourtwill overrulethe judge.

SUPREME BAMBOOZLING

In 1989, ByronCooperbrutally killed an eightysix-yearold manin
the courseof a burglary.An Oklahomajury found him guilty of first-
degreemurder and recommended punishmemy death.The trial
courtimposedthe deathpenalty and the OklahomaCourtof Crim-
inal Appeals affirmedhe conviction andhesentence.

The casewent to the United StatesSupremeCourt. The fol-
lowing is takenfrom the Supreme Court's summaayd judgmentn
thatcase.

Mr. Cooper's competende stand trialwas assessedn five dif-
ferentoccasiondefore andduring his trial for murder.Thefirst time,
a pretrial judge relied on the opinion of a clinical psychologist
employedby the state and foundhe defendanincompetento stand
trial. He committedhim to amental hospital fotreatmentAfter three
months in thehospital the defendantwas apparently cureddf his
incompetence andasreleasedrom the hospital.Now the trial judge
heard testimonjrom two stateemployedpsychologistsvho disagreed
with eachother about the defendant's abilityto participate inhis
defenseThe judgeagreed withthe psychologist whesaid the defery
dantwascompetentand orderedir. Cooper tostand trial for murder.

Oneweekbeforethetrial wasto begin,theleaddefensattorney
raisedthe questionof competenceet again, explainingo the court
that Cooper'was behaving oddly and refusing communicate with
him. Defense counsepinedthatit would bea seriousmatter'if he's
notfaking.” The judgelistenedbut decided agaithatthe defendant
wascompetent.

Then, ornthefirst dayof thetrial, thedefendant's bizarre behavior
prompted the court to conductyet anothercompetency hearing, this
time with testimonyfrom severallay witnessesa third psychologist,
andthe defendanthimself. Bizarre behavior mearthat thedefendant
refusedto wear streetclothes forthe trial becausehey would burn
him, communed witha spirit who gave him counselfearedthat his
attorneywastrying to kill him, andremainedthroughoutmuchof the
hearingcrouched irthefetal position, talkingo himself.
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The psychological expert"concluded that petitioner was
presentlyincompetentand unableto communicateeffectively with
counsel,but that hecould probably achieveompetence withirsix
weeksif treatedaggressivelyWhile statingthat he did not dispute
the psychologist's diagnosishe trial judge ruled againstthe peti
tioner," expressing hisincertainty inthefollowing terms:

"Well, 1 think I've used the expression... in the pastthat
normalis like us. Anybody that'snot like usis notnormal, so | don't
think normalis a properdefinition thatwe are to usewith incompe
tence.My shirtsleeveopinion of Mr. Cooperis that he'snot normal.
Now, to say he'snot competenis somethingelse.. .. But youknow,
all things considered,supposet's possibleor a clientto bein sucha
predicamenthat he can't help his defense and stithot be incompe
tent.l suppose thata possibility,too.

"l think it's going to take smarter peoplethan me to make a
decisionhere.I'm goingto saythatl don't believehe hascarriedthe
burdenby clear and convincing evidenog hisincompetencyand|'m
goingto saywe'regoingto goto trial.”

At the end of the trial, the defenseattorneymovedagainfor a
renewedanalysisof his client'scompetenceto no avail. (Summarized
from Cooperv. OklahomaNo. 95-5207, SupremeCourtof the United
States;1996.)

The casewentto the U.S. SupremeCourtin 1996. What did
the SupremeCourt justicesdecide?They sentMr. Cooperbackto
the psychologists—to the professionaljudges of competenceand
sanity—for yet anothercompetency hearingl' he first four must
havepersuadedhe justices ofthe utility of suchamove.Theynoted,
"The OklahomaCourt of Criminal Appealscorrectly observedthat
the 'inexactness andncertainty'that characterize competency pro
ceedings maynakeit difficult to determine whethea defendants
incompetenor malingerirg,” but they were not much dismayedby
thatprospecthaving, astheyapparently didconsiderable faitin the
skills of trained psychologistso diagnosenot only mentalillnessbut
legal insanityand incompetence.

TheCourtsaid,"We presume. . thatit is unusuaffor eventhe
mostartful malingererto feignincompetencsuccessfullyor a period
of time while underprofessionatare”

Why in heaven'snamedo they presumethatwhenthe evidence
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so clearly contradictsit? Faced with the clear inability of Mr.
Cooper'snumerouslicensed, certified, statemployed professional
forensic evaluatorso agreeon the matter, why would the justices
sendthis defendanto yet another®©r backto the samefor another
evaluation?Are forensic psychological decisions suppogednirror
the fouroutof seven gamef®r the World Series?

The needto believein the competencend speciaskills of the
forensic psychologisis evident, the will to believe distressingly
obvious, andhe lack of any foundation forthe belief is equallyand
far moredistressinglyclear.

The SupremeCourt justicesare willing participants in their
own bamboozlingnd inthe bamboozlingof the American people.

In well over 100 casesincel1844,the SupremeCourthas ruled
that psychological evaluationare essentialto the pursuitof justice.
They ruled thatthey are aritical factor in resolutiorof questionsof
competence 8 casesjnsanity in51 casegsome overlapping with
the competenceases)determinatiorof mentalandemotionalinjury,
disability, and psychologicatauma in19 casesgdeciding questionef
custody and fitness 15 casedreatmenin 42 casesgdetermining the
possibility of rehabilitationof youthful offenders (mosof whom had
beensentencedo death) inl5 casesand variousother matterspsy
chological.

The needto believe that the determinationof competence—
andof sanity—canbe madescientifically,certainly, absolutelyclearly,
that thedeterminatiorcanbe andwill be madeon thebasisof some
evidenceof far greater weightand reliability than theopinions of
judges preatheshrougheveryparagraptof the justices'decision.

The BestDefensels a Good Diagnosis
Once thecourtappointed forensiclinician hasdeterminedthat the
accuseds competento stand trialmorepsychoexperts arecalledin by
the defenseto diagnosethe defendant withvariousdisordersand dis
abilitiesthatdiminishhisor herpersonal accountabilitp the point that
criminal guiltis greatlylessened andften evencompletelydissipated,
while otherexpertsarecalledby the prosecutiorio rebuttheseclaims.

At trial, Richard RosenthalheMassachusetts man who murdered
his wife in suchaviciousand"bizarré' mannerhad severgbsychiatrists
testify for him that he had just abouteverydelusioneversuggestedh
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the casebook for the DSM. Perhapshe readit beforemeetingwth his
expertsMight aswell coverall the bases. (Actuallysince Rosenthalid
not cooperatavth his competencyvaluators—funny concept thatis
it not?—andwas subsequently convicted of firsiegree murder, per
haps his appealnincompetencygroundswill prevail.)

Of course, this whol&usinesf puttingon opposingexperts is
by nomeanscheap.

[For Rosenthal'srial, t]he state hired Dr. Park Dietsf New-
port Beach, Calif., one of the nation's leading prosecution
psychiatrists, reportedly at $350 an hour plus first-class
accommodations, fooéxpenseand airfare.

ProsecutoMartin Murphy would only revealthat Dietz
conductedl5 hoursof interviews,but didn't say how much
time he spent on reports the stagéverintroduced.

Thestatewill alsogeta bill for atleast 16thoursof work by
Dr. Alison Fife, a psychiatrisivho chargesp to $250 hourly.

But theyfaceda defendant witkdeep pockets high-profile
caseandthealmost unhearaf factthatRosenthahadcut out
his wife's heartand lungs. .. Thedefensesunk tenf thou
sands of dollars—they would not reveal numbers—into
Chatham psychiatrist DrMarc Whaley, Belmont psychiatrist
Dr. Larry Strasburgeand DrJamed®utchera nationakxpert
onapersonality testalledthe Minnesota Multiphasic Person
ality Inventory(Talbot,BostonHerald,Novembei8, 1996)

Hey, if you haveto askhow muchit coststo befound crazy,you
can't afford it.

Making Up Their Minds

SEATTLE A Montanawvomanbelievedto havea rarepsycholog
ical disorderhasbeenchargedwith allegedlyinjecting bacteria
into her 4-yearold son, who had to have his gall bladder
removedandnearly diedprosecutorsaid yesterdayrolicewho
arrested Nashel/ood, 24, at Children's Hospital in Seattle
found a needleand syringe contaminatedith the potentially
fatal E. coli bacterian herpocket. Prosecutosaidtheybelieve
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the mothehasMunchausen's Syndronhg Proxy,ararecondr
tion in which a parentexposes child to medicaldangerasa
wayto getattention(OrlandoSentinelFebruaryl 5, 1995)

Actually, Munchausen's Syndromby Proxy is an interesting
defensaliagnosis becauseis usuallymadeby prosecutorsor by physk
ciansbringingthechargeto prosecutorsOnedoctorat Children'sHos-
pital in Seattle, Jacqueliriéarwell, has diagnosefbur separateaseslt
is odd. Onewould think thatsucha diagnosis would obviatthe posst
bility of anyprosecutionlf the parenharmedthechild becaussehewas
crazywith a"syndrome; thenshe needs heljf. she harmedhe child
buthadnosyndromethenshe should be prosecuted. Stratmeis the
fact that harminghe child is not primafacie evidenceof illnessyet the
meanf effectingthe harmis, so SusanSmith is guilty of murder but
Ms. Woodaboves guilty of Munchausen's Syndrome. Strange.

How do psychoexpertéired by the defense (oprosecutionpf
course)determinethat theaccuseds or is not saneenoughto be
found guilty of the crime of which he or she is accusear that the
responsibility of the accusedfor the crime is vastly diminished by
mentalillness?How do evaluators concludehata defendantassuf-
fering froman incapacitatinglisorderweeksor monthsbeforeevalu
atoranddefendantaveevermet?

On December30, 1994,John Salvi, carrying two gunswalked
into the PreTerm clinic in Brookline, Massachusetts, amthot the
receptionistto death.He returned to the streegot in his car,and
then drove downBeaconStreetto the PlannedParenthoodclinic,
where he againshota youngfemale clerkto death.In the courseof
committingthese twanurders Salviwounded twatherpeople.

Park Dietz a psychiatrisin Newport Beach California, who
as a witnessfor the prosecution helpedonvict Jeffrey L.
Dahmer, theMilwaukeeserialkiller, said he believedthat the
key questionfor a jury is not whethera defendants sick but
whethemeknewwhat hewasdoingwaswrong.

To reacha verdict, Dr. Dietz suggestedthe best evidence
for a jury is the defendant's behavior immediatsiyrrounding
the crime. If a suspectalled 911 after killing someoneand
said he had justrid the world of demons, hés probably ill,
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Dr. Dietz said. If the killer changed clotheand washedoff
the blood, he probablinewwhat he didwaswrong.(Butter
field, New York Times,March 4,1996)

Notso,saysDr. Phillip Resnick, testifying fothe defense:

Dr. Resnick testifiedthat Mr. Salvi knew the legal conse
guencef his actionsand tried to preventhis capture.But,
Dr. Resnickinsisted, Mr.Salvi'sdelusions governelis mind
so completelythat he was unableto understand th&moral
wrongfulness of his acts and. . waslegally insane.(Butter-
field, New York Times,March4, 1996)

Whatis the pointof askinga highly paid psychological expert
whethertrying to escape indicates awarene$she needto escape?
This accomplishemothing but the subversiorof the legal systenby
fraudulentclaimsof psychoexpertise.

Whatthe jury must considebasical is what madeSalviactashe
did. Wasit acrazydelusionthatif true would havemadethekilling jus-
tifiable, sohe shouldbe found not guilty by reasorof insanity? Wast a
beliefthatalthough sharetly manywouldstill notgive a private citizen
alicenseto kill, so Salvi shouldbe found guiltyof murder?Or wasit
someother motive entirely unrelatedo thewhole issueof abortion,
like attention gettingor thrill seeking, soagain he should be found
guilty of murder?Thesearevery hard questionto decide. Buthereis
nothing that aso-called psychologicatxpertcando or sayaboutthe
stateof the defendant'snind thatwould assisthe jury to reacha more
just decisionNothing. Thes€"expert§ do not andcannotknow these
thingsanybetter tharyou or | or the average laypersan the jury box.

Thejurorsin JohnSalvi'strial did not buy the defense psychoto
gist's argumentthat Salvi’s guilt wasabsolvedor even diminishedoy
his alleged delusionghey reachedthe conclusionthat he was guilty
of first-degreemurder.But why werethey subjectedto the time and
moneywasting farceof listening to "expert$§ testify about matters
aboutwhich they cannotpossibly knowanything different from what
the jurorsknow?

Why do the professionalorganizationdike APA tolerate this
farce2Why don't they blow themall awayfor malpractice?
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Why dojudges allowthese hirecexperts— defense and prosecu
tion—to pour personalopinionsinto the earsof jurors with those
personalopinions rhetoricallydisguisedasexpert, scientifiepinions
whenthey arenosuchthing?

Why do lawmakersjudgesand prosecutors tolerathis farce?

We know whythe defense doeit —becaussometimest works.
Whatis the excusdor therestof the officersof the court?

Somediagnosticiangake only a few minutesto reacha diag
nosis, otherstake numeroussessionswith the client. Seldomwill
the clinician askotherpeoplewhat'sbeengoingon with old Charlie
lately, althoughhe certainlymusttakeinto accountthe unfortunate
fact that Charlie was arrested forshoving astrangeronto the
subway trackdn front of an oncomingtrain. Occasionallyfamily
membersand friendscomein for consultation.Usually, however,
thereis very little relationship betweebehavior corroboratedor
directly observedby the forensic evaluatoand the diagnosishe or
shereaches.

Brief PsychoticDisorder

Considera hypotheticalcasein which the insanity defense resten
the mentaldiagnosisof brief psychotic disordeiT his defense, which
hasgoneundervarious names#n the different versionsof the diag-
nostic manualjs very useful for thoselefendants whdave no his-
tory atall of mentalillnessto call upon.

Brief psychoticdisorderis characterizedy any one,only one, of
the following symptoms—delusions, hallucinations, disorganized
speech,or grossly disorganizedor catatonic behavior—and the
symptomhasto last more than one day and not more than a month
"with eventualull return to premorbid level d functioning’ (Diagnostic
and StatisticalManualof the American Psychiatriéssociation, 1994,
p.302).

First,theevaluator interviewsheaccused:

"Last Thursday,when| killed her, Doc, | heardvoices allday
long. Somethingin my headkept sayingshewasa devil who would
eatmy liverif | didn't kill herfirst. Whenl wokeup Fridayin jail the
voicesweregone.And sowasMary."

And the evidenceto backup this claimthatthe defendant/client
sufferedfrom delusionsor hallucinations lasThursdayVell, there
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is none exceptfrom the accused'sown mouth, butwho can dis-
puteit?

Are thereobjective diagnostic tests seeif theaccuseds telling
thetruth?Well, no. Do the psychoexperts actuallyaveany objective
basisat all for distinguishingalseclaimsof delusionsfrom true delu-
sionary claims, sdo speak?No, of coursenot. How could they?
Thereis nosuchthing asa secretlelusionarylitmus papergiven out
in graduate school.

The most impressivething aboutthis particular diagnosis—
brief psychotic disorderhowever,is the retrospective clairvoyance
the evaluatormustpossese orderto reachit.

After all, thisis a twenty-four-hour disorderthat would quite
naturally—if you will pardonthe expressior—havecome andgone
long beforethe psychoexpert could evdrave laid eyesn the deferr
dant.How is the clinician supposedo be ableto diagnosewhat the
patient's condition was at the time of the crime last week or last
month orlastyear?Apparently courtroomdiagnosticiansall possess
thehighly specializedkill of retrospective clairvoyance.

Do clinicians actuallydo this?Do judgesand juries actually
listen to expertpsychologicaltestimonythat defendantsuffer from
fleeting, in-the-past, incapacitating mental illnessesthat, however
brief, neverthelesshouldabsolvetheaccused ouilt for the crime?

Oh,yes.

Eric Smith and Explosiveness Disorder

In the murdertrial of Eric Smith, a teenager from westexew York
who bludgeoned &ur-yearold boy to deathand violentlysodom
ized him with astick, the defensethroughits psychoexpert, claimed
thatEric sufferedfrom intermittentexplosivedisorder.

Testimony by a defensepsychiatrist portrayed hinas an
immaturel3-yearold at the time of the crime with a low-
averagel.Q., and severe problems of selfesteem... In
relating the impulsesthat led him to kill a small boy on a
chanceencounter, Ericescribedhe moment to thesychia
trist as"a madswitch' thatventedangerbuilding within him-
self anddirectedit on achild whowas"smallerand practically
helpless: (NordheimerNew York Ti nes, Novembei8, 1994)
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Thegood newss that thejury didn't buythe story, but whatis
this pseudewitnessdoingin a courtroomtestifying about criminal
responsibility?

The psychiatrist concludedrom Eric's mad switchstory that
Eric suffered from an incapacitating explosive disorde—mad
switchitis— thatwashedawaythe guilt for the murderof an innocent
child. Retrospective clairvoyane#lowsthis expertto know with cer
tainty that this disorderwas incapacitatingeric at thetime of his
crimeeven beforehe experthad evemetEric. Apparentlythis clini-
cian'sintuition functionsasa time machineto allow him to seeinto
the past.(He could not possiblyhave believedthat the mad switch
tale alonewassufficientto makea reliableandaccurate diagnosif a
mentalillnessso serioussto excusehis crime.)

Seeminglyit would taketremendousierveto getup on the wit-
nessstand andestify asto the mental conditionof a defendantat a
time weeksor monthsbeforethe clinical exambutthereseemto bea
good manyclinical practitioners withmore tharenough nerveMore-
over, retrospective diagnosticlairvoyanceis not confined just to
forensic evaluationsimurdercaseslt is all overthecourts.

Bipolar Embezzler

In a Boston trialin which a prominentcardiologistwas accusedof
embezzling dair amountof moneyfrom bothcolleagues and hes
pital, a defense psychoexpert testified confideragto the cardiolo
gist'sstateof mind at thetime themoney wentnissing:

Dr. JohnMaltsbergeitestified] that NadalGinardwas sub
ject to so-called bipolar mood disordervhich causedmood
swingsthat made himarrogantand energeticat some times
and deeply depressezhd self-doubtingat others.The mood
disordermadeit impossiblefor NadalGinard toappreciate
whetheris actionswerecriminal, Maltsbergesaid.(Langner,
BostonGlobe,May 17,1995)

How would Dr. Maltsbergerknow what Dr. NadalGinard was
thinking the year before?H e wouldn't, but I do think it wasa bold
attemptto defendtheindefensiblelt didn't fly, but onthe groundsf
chutzpah alonet deservegpoints.
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Howdo| know?The patienttold meso.

In a recentcasein Arizona, the defendantclaimed that his
failure to pay income tax resultedfrom the disorderof pathological
gambling.H e claimedthatone of the associatedeaturesof this dis-
order was "distortions in thinkind, which kept him from realisti
cally appraisingthe extentof his winnings and losse3.he federal
judge took these.claims very seriougl| carefully weighing which
partsof the mentalillness defensenet federal criteriafor admisst
bility and which did not, relying very heavilyon the particularedi
tion of the DSM in useat the timeof the crime to decide which
symptoms were legénd which werenot. | cannothelp but wonder
if thatjudgehas any ideat all of the procedures for deciding which
symptomswill be included andwhich excludedrom the diagnostic
bible. | alsocannotwithhold my admiration for alefensebasedruly
on nothing buthutzpahlt will beinterestingto seeif it flies. After
all, pathological gamblings a disorder inthe currentDSM, so the
guy is sick, is he not, if he can find anexpertto testify that he is.
Thatshouldnot be hard.

Whatis diagnosis of thi®rder doingn court?Whatis it doing
in our courtseveryday? Why are psychoexpertsf every persuasion
welcomedinto our courts to make a pitch to judge and jury that
somebody shoulthe granted aispensatiorfrom the rulesof decent
societyand absolvedfrom guilt for any little unpleasant actiofike
cheatingon income taxesor murderinga spouse becaugbe person
wassufferingfrom " organicpersonality disordét,”pathological gam
bling disorder; or an"involuntarydependencen alcohol'?

The highly paid professionalconductsbrief interviews,puts a
mental disorder stampn thedefendant'sorehead, andesponsibility
for murder goespoof? The psychoexpert haso basisfor making
such a diagnosis.He or she has no special abilityto seeinto the
client's soul at thepresent timeand certainly lacks the clairvoyance
necessaryo determinethe particularsof the defendant's past history.

Perhapsone of the most astoundingexamplesof the modern
clinicians' belief in total clinical clairvoyance—notto mentionnon-
verbal telepathy—appearsn casesn which the forensic psychologist
is askedto perform apsycholagical evaluationof an animalto check
out the beastie'smentalhealth—its pastmental healththatis, at the
time of the"crime"
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A large dog will be undergoing courbrdered psychiatric
examination afteit bit anddisfigureda 2-yearold girl.

JusticeDavid B. Saxe ofState SupremeCourt in Man-
hattan ordered thexamon Fridayto determine whether the
dog, a 7-yearold Akita owned by her grandmotherhad
vicious tendencies before its attadn the toddler, Sarah
Engstrandjn her aunt'shome inHuntington Bay, L.l., on
Septembeb, 1994.

Guy Gabizon,a lawyer for WendeA. Doniger, Sarah's
mother,saidthatto collectdamages irdog bite casesn New
York, a plaintiff mustshow that the dogds "vicious:!' (New
York Ti nes, SeptembeR9,1996)

STARING THEM RIGHT IN THE EYES

Conversely, cliniciangre quiteobviouslyunableto seewhatis right
beforetheir eyes.Making evaluationf clientsafter the crimeshave
beencommitted, forensic clinicians clairvoyantlgazeinto the past
throughthe crystalball of clinical intuition; for patientsrightin front
of their faces, however, clinicians ar¢oo blind to seeimminent
homicide suicide,or family abandonment.

Brian Gaboriault, the Fairhaven, Massachusettenan who
stabbedto death his infant son and the boy's mother, had seenhis
therapistjust one or two days before the killings. Presumablythe
therapistwas unawareof any dangerto theyoungman'sfamily or he
would have issuedh warningto the authoritiesor to the murdered
woman herself.

SineduTadessethe Harvardjunior who stabbedher roommate
dozens and dozertd timesasshelay sleeping, killing her, anavho
then hanged herself, had besaeing a therapistt theHarvardStu-
dentServicesfor two years. Againimminent homicide and suicide
seemedo haveescapedhetherapist'siotice.

It is depressingly cleathat the patient'sbehavior—his or her
"symptomS— provideno clue to the therapistof the present statef
mind or intentionsof the patient. Yet, on the witnessstand, hired
evaluatorsclaim their observation®f clientsarereliableindicatorsof
past statesf mind and motivationsOur courtsbuy this foolish claim
over and over again.
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Malingeringor Pretendingo Be Nuts
Forensicpsychoexpertsywhetherthey work for the court or for the
defendant,claim they can determine through theiinterviews and
their tests—and, of course,their much-vaunted clinicalintuition—
who is or is not competento standtrial andwhois or is notinsane.
With their supposedly fineljhonedskills and instrumentsthey can
weedout the sick from the sane,the guilty from the psychologically
not-so-guilty, andthefakesfrom thetrue sufferers.

Given the alarmingly shakyfoundationsof their enterprise,it
would be logically impossiblefor them actuallyto be ableto do so.
Peoplehavesaid this for years.It falls on deafears.So what happens
when you actuallytestit out?Can clinical evaluators even tethe
truly sickfrom those who aréakingit? A diagnostic mixup hereand
thereis only to be expectedput surelythe trained professionals can
atleastpick upon themalingersOr canthey?

The famous 1973 study by David Rosenharon beingsane in
insaneplacesis a perfect illustrationof the old adage," There are
nonesoblind asthosewhowill notsee” Rosenhan andightaccom
plices (all sane) gained admissioto psychiatric hospitalsn five
stateson both coastsby complainingthat they heardvoices.Imme-
diately after admission,all the pseudepatients stoppedaking their
auditoryhallucinations, responded honestlyp staff members' ques
tionsaboutsignificant life events, anéttemptedo interactnormally
in all respectswith thestaff. All this conspicuous normalcy made
impressionwhatsoeveron the staff. All but oneof the "patient$
were diagnoseds schizophrenic anahot a one was detectedas a
fake.

In a secondexperimentthe team alertechospital staff to the
possibility of falke patients showing ughut evena forewarnedstaff
was incompetent atlistinguishingthe sanefrom the insane.Staff
did indeed judge 10 to 20 percentof the new admissionsto be
faking, but, alas,noneof themwere membersf the experimental
team.

Otherthantheusual clinicaintuition aidedby selective amnesia
and the confirmatory bias, what other evaluative tools doeshe
forensic diagnosticiaemploy inassessingompetenceo standtrial
or responsibilityfor criminal acts?
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PSYCHOLOGICALASSESSMENTINSTRUMENTS
Ordinaryclinicians,whennot requiredto explainor justify their con
clusions incourtroomsusually reacttheir diagnosesising precisely
the interview techniqueslescribed earlier. Bdbrensicpsychologists,
or any clinicianwho is calledto the witnessstand,speedilyresortto
anothertechniqueto buttresghosevulnerableopinions:testing.

Laypersonsbelievethat forensic psychological evaluatoreave
teststo detectany numberof mental disordergjysfunctions, andlis-
abilities, aswell asteststo tell who is faking it. And, indeed,court
room psychologistsemploy adizzying array of tests designedo
bolstertheir conclusions and blinthe opposition.

The most frequentlyused personality testare the MMPI and
the RorschachAs we havealreadyseen,these testsre useless even
for arriving at conventionaldiagnosesf mentalillness.What pos
sible utility canthey havefor determiningthe competencyor sanity
of anindividualin a criminalcaseNonewhatsoever.

If you aska forensicevaluator whyhe or sheemploys test®of
suchshoddyvalidity and ephemeratleliability, the evaluatorwill tell
you thatsomesetof scalesor other, somé profile” or "codé' corre-
latesin some study somewhewdth someaspeciof behaviorof indi-
vidualswho havebeendiagnosedvith mentalillness.With somenine
thousandsuchcorrelational studieshatis boundto be true.lt is also
vacuousionsense.

There are no valid or reliable psychological test®r deter
mining legal competencyto standtrial. Thereare no psychological
testsfor determinindegal insanity.

Individual evaluatorsisewhatever strikesheir fancy and relyon
their clinicalintuition for interpretatiorof the results.

Thereare no special testsno secretskills, no "expert' clinical
method for determining eithecompetenceor insanity. There is
nothingbutthestandard diagnostic techniquasdthey cannoeven
dothe job for which theywere designed.

WE DIDN'T SAY THEY WERELEGALLY INSANE
Puttingasidefor the moment thassueof validity and reliability, does
a particular diagnosis like brief psychotdisorderor PTSD mean
that theaccuseds truly "unableto assistin his own defenseor, at
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the time of the crime, was"unableto appreciatehe wrongfulnessof
his acts} or "unableto conform his behaviorto the law,” or any of
the various stateby-state formulationsf diminished accountability
for crime dueto some mental impairment®o, in reality it doesnot,
butoftentimesin the courtroonit does.

A judge ruled today that a man accusedof stabbingand
beating four nunskilling two of them, is not criminally
responsibldecausef mentalillness.

Justice Donald\lexanderof SuperiorCourtcommitted the
man, MarkBechard, 38, to thecustodyof state mental health
officials indefinitely. He will not facefurther criminal penalty
for attackingthe nuns at their Waterville convent danuary.
Whetherheever goe$ree dependsn his mental condition.

"The facts of this caseare this,that Mark Bechard is
severelyill, he cameinto this world biologically cursed, Mr.
Bechard's lawyeMichaela Murphy, said during closingargu
ments in the nonjury trial.

[The prosecutor,AssistantAttorney GeneralEric]
Wright, said the assaulthad more to do with Mr. Bechard's
historyof violencethanwith his mentaliliness.

"The truth is this defendangoesoff when he doesn'tget
his way and that's whahappenedhere” (New York Times,
Octoberl7,1996)

Put as balclly aspossible, havinga screw loosedoesnot mean
that you cannotchooseto do right. Hearingvoicesdoesnot mean
thatyou cannotchooseto disobeytheir instructions.No mentalill -
nessrequiredJoan of Arc to goto warin orderto put CharlesVII of
Franceon the throne, no matter how compellingshe found the
apparentlydivine commando do so.

Considerthe caseof the youngwomanin New York who last
year slasheda woman's faceon the subway.She had a history of
mentalillness.Was she compelletb slasha stranger's faceShegot
rid of the knife and waited to be arrested.Sheknew if shewasnot
holdingthe knife shewould not gethurt,and sheknewthatwith her
history she would not be punishedfor cutting thewoman'sface.
Whatdid shehaveto lose”Nothing.
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A diagnosisof mentalillness doesnot imply anything definite
aboutthelevel of functioningor degreeof impairmentof a particular
individual in a particularsituation.

In fact, the American PsychiatriAssociationis at painsin its
new manuato pointoutthelackof anyrelationship.

In determining whethean individualmeets aspecified legal
standarde.g., for competence, criminaksponsibility,or dis-
ability), additional informationis usually required beyond
that containedin the DSM-1V diagnosis. . . It is precisely
becauseimpairments, abilities, and disabilities vary widely
within eachdiagnostic categoryhat assignmentf a partic
ular diagnosigdoesnot imply a specificlevel of impairment
or disability.

Moreover, the fact that an individual'spresentation meets
the criteria fora DSM-IV diagnosis doerot carry any neces
sary implicationregardingthe individual's degreeof control
over the behaviorsthat may be associatedvith the disorder.
Even when diminishedontrol overone'sbehavioris afeature
of thedisorder, havinghe diagnosis intself doesnot demon
stratethata particular individuais [or was]unableto control
his or her behaviorat aparticular time.(Diagnosticand Statis
ticalManuald theAmericanPsychiatriéssociation,1994,p. xxiii)

Do all thesedisclaimers slowdown the defensivediagnostician?
No, indeednot. Despitelip serviceto the possibility thata mentally
ill individual might be ablé¢o exertcontrolover hisor heractions,the
American PsychiatricAssociation, through theoffices of its ever-
expanding diagnostic manudias medicalizedhot only the concept
of diminished accountabilitputall criminal conductas well.

The Criminal Mind and the Sick Brain

Mental diagnosesredescribedby the American Psychiatrie\ssocia
tion asa subset of medicatliagnosesThatis, mentaldisordersare
supposedo be simply anothercategoryof all the physicaldisorders
that plague humankind.T he authorsof the newest versiorof the
manual actually apolgize for using the term "mental disorder
explainingthat "mental disorder unfortunateiynplies a distinction
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betweenmentalclisordersand physical disorders (Diagnosticand Sta
tisticalManuald r»¢ American Psychiatri8ssociation1994,p. xxi).

Now, clearly, the implied biologicalsourceof mental disorders
is not thefoot or eventhe heart;it's the brain. That meansthat for
eachof the almostfour hundreddifferent mentaldisordersrecog
nized by the American Psychiatric Associationthe associationis
claimingthat theremustbea differentkind of organicbrain dysfune
tion.

The unhappytruth, however,is that medicinein fact doesnot
havethe faintest ideeof the biological mechanisms postulatéd be
the cause®f the overwhelming majorityof the disorderst has classi
fiedin themental diagnostic manual.

Neverthelesghe APA's assumptiorof a biologically determined
cause for every mentalisorder in their nindundredpage diag-
nostic manuahas ledclinical practitioners in atunninglogical non
sequiturto attributeall badbehaviorto brain damageand, indeedto
dismissghewhole ideaof personal responsibilitior behavior.

Whateverthe causeof the mental disorder—abuse, alcohol,
trauma,imminentmenses, badly wiretirain synapsesor degenera
tion of the braincells—the perpetratoof thecrimeis adisabledsick
personwho shouldnot be held accountabl®r actionsashe or she
would beif well. How canwe sendvictims of pyromaniaor patholog
ical gambling,for example,to prisonfor behaviorstemming froma
condition beyond their control?How can we throw people with
serious, medically bonfide mental disorderinto prison for condi
tionsandbehaviors theycan'tcontrol?

Becauseevensome membersf the psychologicalcommunity
are awarethat proliferatingdiagnose®f mental disordergevitably
proliferatedefenses against criminal chargeswell, therewas con-
siderablecontroversysurrounding thenclusion of certaindiagnostic
categoriesn the last two revision®f the official diagnostic manual.
Oneof the proposeddisorderswas paraphilicrapism, a condition in
which the"sufferet is saidto experiencantensesexualarousal while
fantasizingabout rapeThis is a disorderthat would leadone, quite
naturally,to commitrape.Canyou blamethe poorguy?He'ssick.

Intense political pressure quashed this diagnobist | think
that'sunfair. It's right in keeping withthe belief thatthereareno bad
people, onlysickandinjured ones.
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Theinclusionof PMS, premenstrual syndromexcited consie
erable controversy beforeahe DSM-IV was finalized because
includingit in the manual wouldboth stigmatizehundredsof thou
sandsof womenasraving lunaticghreedaysa monthandsimultane
ously provide them with a diminished accountabilityexcuse for
crimescommittedduring thesetimes. Feminist practitioner¢ed the
assault againsincluding this diagnostic category in the revised
manual,butsocietyasawhole has juseasgreataninterestin the exer
ciseof commonsensean defensive diagnosasdo feminist psychole
gists. (PMS wound up in Appendix B in the new manualunder
"insufficientinformation to warrantinclusion;' in the hopethatfur-
therstudywill clarify theissue.)

LIBERAL INSANITY

Liberals who have swallowedthe claims of mental healthprofes
sionalsabouteverything fromthe reliability of diagnosigo the effec
tivenessof treatmentfind themselveshesedaysin an interesting
dilemma.

Occasionally, persons whmvebeentreatedfor mental illnessn
the pastcommitcrimesthatcatchthe public'sattention.In Massachu
settstwo years agogneinmate at axewneighborhoodhalfwayhouse
attackeda staff memberwhile anotherattackedone of the neighbors.
In Maine recentlya pastpatientstabbedo deathtwo elderlynuns in a
cloistered conventin New York City a fifteen-yearold patientwas
accusedately of shovinga youngwomanto her deathon the subway
tracksduring a robbery attemptin Massachusetta mental patient
who murderedhis parentswas seeking releasm the spring of 1996
after two decadesf treatment,having been foundhot guilty of
parentalmurderby reasorof insanity.

All caseslike this createserious difficultiesfor the politically
correct. After all, if the mentallyill are just like folks with arthritis,
then theyare no more dangerousto their neighborsthan are the
arthritic. Yet, at thesametime, when the officially designatednen
tally ill commithorrible crimes, liberalsaythatit is notthe mentally
ill persons' faultit is thefault of theirillnesses.

Eventhe New York Tings recognizeghat thatis a no-win char
acterization,so it has come up with a brilliant way out of the
dilemma: Crimescommittedby the mentally ill are the fault of the
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mental healthprofessionals whdailed to properly medicatethe
patient.

Considerthe caseof Jaheentsrayton, the fifteen-yearold New
Yorker accused dkilling while stealingJaheemhada long history of
violence andheft, with incidents includinghe slashingof a schoot
mateandthe substantial abusef drugs andalcohol. Followinga sui
cide threatin the autumnbefore the robbery killing, Jaheemwas
committed for amonth to a hospital and given medicatiofor his
problems along witlan outpatient treatment appointmetiowing
his releaseHe didn't makethatappointmentpr any others,and he
stoppedtaking the medication. Eight weekslater he stood accused
onceagainof violence andtheft, this time resulting inthe deathof
hisvictim.

What does the Times write aboutJaheem? Who was most
responsible forinsuring that Mr. Grayton, a troubledyouth under
treatmentfor mental iliness, took his prescribed medicatios-the
hospitalthat treated him for anonth and then dischargechim, the
clinic that was to provide followup treatment budid not, or his
family?' (New York Times,February29, 1996).

What about Mr. Grayton himself? Even accordingo liberal
logic, Mr. Grayton musthave beenin his "right mind" and respon
sible for his own actionswhile on the medicationsthat treated his
mental illnesswashe not?If so,then hewasresponsible fothe con+
tinued takingof his medication.If not, if he wasjustasirresponsible
medicatedas unmedicated, then it makesno senseat all to blame
eitherthe medication®r the medicsfor his commissiorof this crime.

Still, this is an interesting poinf view and one that takes us
even farther down the twisted path hackedout by the conflicting
claims that the mentally ill cannot be held responsibldor their
crimes andthe mentallyill areno morelikely thanthe restof usto
commit horriblecrimes.

Of course,the conflicting claimsare never madeat thesame
time, nor arethey madefor thesamepurposeTheinnocuousnessf
the mentallyill generaly surfacesluring housingcontroversiesThe
innocenceof the mentally ill, regardles®f their particular actions,
usually arisesis the legal systemattemptsto attributeresponsibility
for thoseactions.Then we get the accountability psychocircuthat
arouseghewrath of eventhe mostsomnolentf thegulled public.
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The Laying of Blame

Alan Dershowitzhasrailed againstvhat he calls the abuseexcusen
criminal trials likethoseof Lorena Bobbitt for mutilationand the
Menendez brotherfor parental murder, invhich defendantslaim
thatdueto prior injury by their victims they were unableto control
their actions,but Dershowitzhashold of thewrong stringin the psy-
cholegal tangleAbuse excuselaimants seeko put theblamefor the
injury they havecauseddnto the shouldersof the onewho originally
injuredthem, buftt is not necessaryo displacethe blame.Thanksto
the American Psychiatric Associatiort, is enoughto disavowit. "I
am mentallyill sol cannotbe held responsibl®r my actions:

All this defenserequires arereally compelling andpersuasive
psychoexperts willingo work as hired guns. With the weight of
enoughcredentialsbehind them and aidedby a plausiblesounding
storysprinkled with medical jargon ardatin terms,it is pretty hard
for the laypersonjust to dismissthe experts’ medicallruthenticated
testimony. After allthese'expert§ arecertified assuchby their pro
fessionalorganizationspy the state,and by the courtsthemselves.
Most alarmingis the willingnessof our higher courtsto acceptthe
claimsof the forensic experts ovethe judgmentsof the trial court
judges.It cannotbe long before the decisionsof juries to refuse
insanity pleaswill likewise be reversedn appeal becausiey had
notweighedthe expertopinion sufficiently.

Expertsindeed!Wheredo thesewell-paid, fraudulently trained
but extensivey credentialedpsychological professionalget off rep-
resentingto the courtsand to societyasa whole that they cando a
betterjob thanyou or I, thanthe averaggudgeor juror, at deciding
who is too crazyto stand trial and whas too crazyto bearall the
guilt for hiscrime?

Shouldn'tsuch misrepresentatiotself beacrime?
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MusicTherapy
for Wife Killers

RehabbingConvicts

The proof of our success isn cur high referral rates fronthe
courtsand the probationofficers.And we arevery nearnational
accreditation fromthe Association forthe Treatmentof Sex
Offenders.We do good workhere.... It's a simple fact.If we
weren't successfulie wouldn't bein business.

ShariP. Geller, FatalConvictions, 1996

THE TEMPORARY DIET -PILL CRAZINESS OF OFFICER
QUINTILIANO

FormerStratford, Connecticutpolice officer Matthew Quin-
tiliano "wasin his StratfordPolice uniform on May 23, 1975,
whenheshotandkilled his firstwife, Mary Ann, with 10 bul-
lets outsideBridgeport Hospital,just daysafter shefiled for
divorce.In 1978, he wasfound innocentafter pleadingtem-
poraryinsanity, his defenseattorneyssuccessfullyarguingthat
he sufferedfrom amphetamingsychosidrom overusingdiet
pills.

"Quintiliano was held in Fairfield Hills Hospital, a state
psychiatric unit in Newtown, for three months, butwas
releasedin 1979 and soonafter married Sally Coppola
Lawlor.” On Februaryl6, 1983,o0neweekafter Sally had said

134



MUSIC THERAPY FOR WIFE KILLERS '35

she would file for divorce, he shot and killed her, usinga
police service revolvethat belongedto his sonby his first
wife. He was releasedfrom prison in December 1993.
(Weizel, BostonGlobe,Decembed0, 1993)

That's prettyimpressiveFirst the psychological expertgethim
off for murder on the groundsof temporarycraziness causeby
taking diet pills, then they cure him and judge him fit to reenter
society, and marriage, jstthreemonths.

We havealready seen how clinicglractitioners hiredy clever
defenseattorneysarrive at their exculpatory diagnosebut the Quin-
tiliano casds arealstunner.

How could anyone comeup with a diagnosisof amphetamine
psychosispf diet-pill crazinessand get thiswife killer off? 1t would
beeasy.

Was Officer Quintiliano cured by his threemonth course of
psychotherapy in Fairfieldills Hospital?T heanswerto thatkind of
dependsn your criteria. Sincetemporaryamphetamingsychosis is,
by definition, "temporary, Mr. Quintiliano musthave beencured,
again by definition, assoonasthe "temporary period passedAlso,
since temporaryamphetaminepsychosiswas his official diagnosis,
once"cured' of that, therewould havebeenlittle reasorto keep him.
Sohewasoutin threemonths.

Of courseyour criteria for judging a wife killer "cured may be
somewhatdifferent. In fact, a notso-unreasonable persomight
expectthatMr. Quintiliano would be requiredto stayin the hospital
until his doctorscould pretty much guarante&o society—or atleast
to future brides—thatMr. Quintiliano would not kill anyoneelsein
thefuture. By thatcriterion, heobviouslywasnotcured.

Now, hisdoctorsmight arguethat they nevertried to cure the
wife killer of wife-luller disorderbecausene had no such diagnosis.
But let us saythat Quintiliano had actually beesentoff to get his
proclivity for killing women whono longer want him curedCould
psychotherapyavefixed up thatlittle problem forhim?

This is an extremelyimportantquestionbecause every dayur
courtsaresending meroff to treatmentfor having stalked, attacked,
beaten, raped, ankilled women— often the women intheir lives.
Twenty-sevenstatesnow authorize court$o orderdomesticabusers
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into psychologicalttreatment. Over th&asttwenty yearsthe number
of batterersarrestedhas increasedy 70 percent,accordingto a
report by Janell Schmidtand LawrenceShermanin the American
Behavioral Scientistin 1993, but still, most battererseven when
arresteddo not servetime in prison.We seemto havean unspoken
assumptionthat men whokill strangers ardad, but men whokill
femalefriends,lovers,andwivesare justmad.

And asmadmenasmensufferingfrom mental disorders, surely
theycan behelpedby psychotherapyRight?

WHY THERAPY SHOULD WORK
Doespsychotherapy workWell, sure.Of courseit does,at leastfor
theaveragenoncriminaltypeswho freely choose itlt mustwork.

Why mustit work?Look at thegeneralconditionsunderwhich
your average slightly messagp person chooseso enter therapy.
Now, whatis going to happento that personAWhatwill happento
you?

Whenyou go into therapy,oneof threethings can happen: you
get better;you get worse; there'sno change.Let us supposehat by
chance aloneall other things being equal,eachof these outcomes
will happenaboutonethird of the time. Thus, therapyhasto work
aboutathird of thetime by chance alone.

Whatcan change thesedds?Severalfactors,actually.First of
all, there'sthe simple effect of expectationon what happensYou
expect to get better. After all, you followed Ann Landers'®ft-
repeatedadvice to get counseling, andAnn wouldn't misleadyou,
would she?0f courseyou expecto getbetterasa resultof thecourt
seling. Also, you are highly motivatedto get better. You've been
thinking about it for twgrearsand nowyou've decided you've had
you can takeYou are goingto gettherapyandyou aregoingto get
better.

Besidesyou arepaying$100persession. Now, unless you really
haveseveral screws loose, yauenot goingto be payingthatkind of
money expectingo getrippedoff. You areonly a little bitnuts,not
that nuts. Additionally, your insurance companyaid for the first
$500in therapyandit certainly wouldn'tdo thatif therapywas nota
tried-and-true methodof making people better,would it? After all,
insurance companies dorpay for experimental proceduresr inef-
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fective methoddike astrology readingsr peachpit treatmentsThey
payfor therealthing.

In addition, unlessyour therapists a complete fraud, her she
also expectsyou to get betterWhy elsewould anyone spend forty
hoursa weeklisteningto peopletalk abouthow distanttheir fathers
were andhow cold their mothers? Therapistsaveto believe that
what they are doings worthwhile and will help their patients get
better.

So by how much do all these additional points improvae
chance oddsf getting better®et's give a5 percent increase the
probability that you will get betterfor eachof thesefactors. Your
expectatiorof gettingbetteraddsS percentto the chance probability
of 33 percent, youpowerfulmotivationaddsanothers percent, your
paymentof significantdollarsaddsanother5 percent,the insurance
company'sconfidenceaddsanother5 percent, and youtherapist's
expectationgdd in still another5 percent.That get us up to a 58
percent chancthatyou will get betterasaresultof havinggoneinto
therapy.

Whatelsemight change the odds? Waelbu are now spending
severalhoursa weekon yourself,not on your family or your job. You
are thinkingaboutyourself and clearlyinding the experiencesuffi-
ciently valuablethatyou taketime to doit. That'sa big change from
your prior neglecof self. Also, for the first time in yourlife since
childhood, someonelse istaking timeto devote serious attenticio
you andyour problemsand feelings. Clearlyour problems anteel
ings mustbeinterestingandimportantor why would that person sit
there hourafter hour listeningto them so intently? Moreover, this
person frequenthactsasif he or she genuinelyikesyou. It hasbeen
a longtime sinceyou metsomeonenew whoseemso pleasedo see
you eachtime you meet.Also, this personis a personof authority
with graduateor medicaldegreesand a licensefrom the stateto do
whateverheor sheis doing.

All of thisis pretty remarkableNot only areyou valuingyour-
selffor thefirst time, but sas someoneelse.Thatoughtto add 10
percentto your chance®f gettingbetter. Feelindiked, caredabout,
and wantedaswell asimportant,is anotherbig plus,worth anotherb
percent.And being valued and liked by a personof considerable
authority andimportanceis worth another5 percentWherearewe
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now? At abouta 78 percentchancethat you, the patient, will get
betterasa resultof havinggoneinto therapy, regardlessf whatthat
therapyis. So far, we haven't everconsidered whagoeson in all
those therapysessions.t doesn't matter; you should getbetter
anywayfor all theseotherreasons.

Soit is atleastpossiblethatclinical practitionersanhelp people
who wantto feel better or understandmore about theirlives feel
betterand understand morevenif it is for a numberof reasonghat
havevery little to dowith formaltrainingand knowledge.

But | saythis onceagain becausk is critical: The fact thatan
individual can be helped teliss nothingaboutthe validity of the psy
chologicaltheoriesof the helper.The actualcausaleventsproducing
hisor her behaviorareunknowable.

Perhapdamiliarity with the treatmentusedby thefaculty of the
famous Bostomrauma Clinicto treatP TSDwill plantthe necessary
seedof doubtin eventhe mostgullible pastor prospectivepatient.
This procedurepy theway, is held by consensusf all thefaculty to be
absolutelythe most effective in treating PTSD, accordingto Dr.
Besselvan der Kolk, on staff at theclinic, in a colloquium given at
BostonUniversity inOctober1996.

To cure PTSD,the therapisthasthe patient concentraten the
pasttraumaticevent—this only works if he or she carremembeiit,
of course—while staringat thedoctor's fingersas the doctor wags
themsslowly backandforth, backand forth, in front of the patient's
eyes.T he patientfollows the waggingwith his or her eyes.Dr. van
der Kolk suggestedthat each session lastinety minutes andhat
after onlythreesessionsthe patientwould be cured! Now, isnthat
amazing?This therapy techniqués called EMDR, for Eye Move
mentDesensitization anBeprocessing(l canthink of anothemame
for it.)

It certainly goesto show that understandindghow the mind
works hasnothingwhatsoeveito do with "curing' modern"mental
disorders! | wonderif EMDR would work aswell if the psychiatrists
of the Trauma Clinicwagged gourds and rattles ifront of the
patients'eyes.Hard toimaginewhy not.

The lack of connectionbetw cen the effectivenes®f a therapy
wchnique and the validity of the therupist’s psychologicaltheories
will not be evidento happypatientsor evento mostjudges,because
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of the almost universalvulnerabilityto the witch doctor fallacy. We
all know or haveheardof peoplewho claimto havebenefited from
psychotherapy, and you arlke personyou know—and the person
the judge knows or the judge—both attribute thebenefitsto the
knowledgeand skills of the therapist.It is almost impossibl&ot to
fall prey to the witch doctor fallacy, although the people at the
Trauma Clinicseemto be doing theirbestto helpus.

Neverthelessye shouldaddin the effectsof the fallacy to the
overall effectivenessf psychotherapyor a full estimateof efficacy
independenof therapyitself. If we throw in another2 percent for
the effectof this fallacy, just to round things up, abo@®0 percentof
the people whago into therapyoughtto get betterno matterwhat
kind of "therapy they choose.

Real Life and Therapy

Thereis anotherreasonthat you should getbetterin the courseof
therapythatalsohasnothingwhatsoeveto do with whatgoeson in
your sessions witlyour psychotherapistvhat mostpeople seekelp
for in therapy areealtlife problems—problems with spouseshil-
dren,or jobs.Thesequite ordinaryreatlife problems areot diseases
of the individual like breast cancegust becauselinical practitioners,
in their zeal to medicalize everything, label them so. So psy
chotherapyalsoworksbecausehe diseaseg purportsto treatarenot
actuallydiseaseghey arejust thevicissitude®f ordinarylife.

Unhappinesss a problem;it is not a disease. Low seksteem
also isnot adiseaseEating toomuchis not adiseaseand neitheris
eatingtoo little. And, despitea huge lobbyto thecontrary, drinking
too much alcohols not adiseaseither.As we haveseen, thesyche
logical establishmenthas defined virtually all lessthan-desirable
behaviorsfrom hatredof first gradeto serial rape,as psychological
diseasesand representsself as uniquelyableto providethe neces
sary"therapie$ for them.

In the normalcourseof eventswith or without psychotherapy,
mostreallife problemsresolve themselvemneway or anotherThese
mundanegoroblems arétreatablé becausenostlife situations change
over time, snlving old preblems and creating new ones, andwhea the
situationdoesnot change, peoplgetusedto it. Yes,peopledo adapto
the commonlyoccurringmiseriesof ordinarylife andevento the most
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extraordinary situation3.o live is to adaptlt is thefundamentatlefin-
ition of aliving systemPsychotherapistsavedefinedhumanbeingsas
unadaptedto the human environmengnd as unadaptable without
their help.That'sanoffensiveandutterly unsubstantiated assertion.

Horrible Life Experiences and Therapy

Even horrible life experiencesare just that, horrible experiences.
They are not precipitating conditions foinsanity. Life is full of
dreadfulexperiencesOur babiesdie from leukemia,our teenagers
get crushedo deathon telephonepoles,our spouseslie or leaveus.
Our mothersdrink, our fathersbeat us, andur kids dealdrugs. We
lose our jobs and are betrayedby friends. We break our backsat
twenty,get breast cancer at thirgyx,andlosea fingerto a rotarysaw
at forty-five. We go blind and inexorablyleaf. Our housesburn
down,or aresweptawayin floods or by the sea.We get robbedywe
get muggedwe getshotat.

Are we all, then,crazyD o we all needpsychotherapto makeit
throughlife? Whatkind of idyllic life mustpeoplepossesso makeit
throughwithout going crazy®N o sicknessno death,no hunger,no
loss?What sort of witless 1950sNorman Rockwell romanticism
informs this distortediew of life?

Life is a complexseriesof highly varied eventso be dealt with;
it is notaconditionto bie curedby psycheatherapy.

Life situationsthat make people unhappy change, anthen
peoplefeel better. Manymiserablesituationsdo not changemuchfor
the better, butpeople get usedto them; they adaptAnd people
themselveslike situations, changever time. Most people who are
depressear anxious will,with time, be lessdepressed and anxious.
With more time, thewill be depressear anxiousagain.Stasis for
living beingsis inconceivable When we have beenhurt, we heal.
With time,we changelt takestime to feel better,butit happens, and
it happens withouthe officesof anytherapist.

Given all these powerful factors pushingpeople whoenter
therapyto feel better,howcouldit fail to work almoseverytime?

THE FAILURES OF THERAPY
Thatis a goodquestion andk hasto bea<ked becausehefailure rate
of psychotherapig astonishingly highln fact, for alongtime, since
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the middle 1950s, research studie®ave shown no effect at all of
therapy for your averagepatient. Somepeople got better; some
didn't. Peoplewere aslikely to get betterwith the simple passagef
time asunder theguidanceof a therapist.

It is amazingthatthe business otherapyblossomedand grewat
such arapid rate in the last few decadeglespitethe lack of any evi-
denceof treatmenteffectivenessbhut, of course, peoplare reluctant
to admit theyhavebeenhad, andhe propagandahat therapyworks
hasbeenextensiveand powerful.

In their 1992 Consumer's Guiddo Psychotherapylack Engler,
Ph.D., and Daniel GolemanPh.D., write thatdespiteall thoseyears
of evidenceto the contrary, amodern"metaanalysi§ supposedly
showsthatpsychotherapyoeswvork afterall. Really?

Whatdoes thismetaanalysissupposedlyshow?lt showsthat if
you combine the results of the hundredsof studieson whether
therapyworks, ignoring completely whatthe different patientsuf-
fered from, what kinds of therapythry had,and whatkinds of mea
sures wereusedto indicate that the therapyworked, then, overall,
there is indeed some evidence ofa net positive effect of psy
chotherapy.

That is like sayingif you gathered upevery singlestudy of
whether physicalmedicineworked regardless of diseasictor,or
treatment,you might find that, overall, medical treatment had some
effecton helpingpeoplegetbetter.

Well, that's just dandy, isn'tit? Whatis the public supposedo
conclude from that? Becausesome medical treatmentshad some
effect on somediseasesometimesall medical treatments foreach
andevery diseasareeffective Ve shouldbelievethat physicians can
fix anything, andurinsurance companies shoypdyfor any andall
treatments foeachandevery disease?

Newspapers thesdays are full of demandsthat all medical
providers—insurancecompaniesHMOs, and such—be requiredto
pay for psychotherapeutitreatmentsexactly as they would pay for
treatmentsfor the flu or breastcancer,despitethe shockinglack of
evidencethat psychotherag does anyone any goat all, exceptthe
psychotherapisivho is gettingpaid.

It seems extremelynlikely thatany medical professionather
than a psychiatrist wouldhavethe chutzpatio demand paymerfor
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servicesoclearlynot rendered, but psychotherapists @nelir lobby-
ists cite the "metaanaysis' repeatedl in their demands for more
money fromall of us.

Clinical psychologisand researchéxeil Jacobson, ira recent
(1995)issueof a family therapyjournal, presentsanothertelling and
disturbingfact. He pointsout thatin those studiethatsupposediyo
showan effectof therapy theeffectis solelystatisticalwith verylittle
of what he callsclinical meaning. To illustratéis point, hegivesthe
case ofa weightlosstechnique thaproducesa statistically significant
weight loss of 10 pounds onthe averageor eachpatient, but,alas,
sincethe averagepatient inthe studyweighed300 pounds, this statis
tically significant weight loss of only 3.3 percent forthe average
patientwas not clinically significant forthe morbidly obeseThe 300-
pound, morbidlyobese subjectsvere still morbidly obeseat 270
pounds. Psychotheragy supposedto make a real difference to
patients,not just a minor statisticakeffect, or it is extremely mis-
leadingto patientsandthe publicatlargeto publishit.

Further, he notethat theclaimsof effectiveness/henlookedat
carefully are really quite small. In one extensivemultimillion-dollar
studyof depression treatments, comparing psychothendtbydrug
therapy,the percentagef patientswho stopped beingepressed and
stayedthatway for ayear anda half rangedfrom 19to 32 percent for
the drug and prychenherapy groups, andwas 20 percent for whatis
called the placebogroup. The placebogroup patientstalked about
hockeyor gardening withthe therapists insteadf anythingspecifi
cally designedo improvetheir mental health.

Jacobson'studyshowed twahings: First, talking aboutockey
is just as effectivein curing depressioas talking about youmean
mother who didn't want you;and, second,70 to 80 percentof the
patientsin the studystayeddepressedvhether theytalkedabouthockey,
badmouthedheir mothersor took anantidepressant drug.

He reportssimilarsmall effectsin a seriesof studieson conduct
disorders ilmdolescentsnarriage counseling famouples, and anxiety
disorders:

We havefound the recovercd paticnt [onewho shows few or

no signsor symptomsof the initial complaintand believes
himself or herselfto be "cured] to be the exceptionrather
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than the rule for everytype of disorderexamined and every
type of therapywe havelooked at—psychodynamic, behav
ioral, cognitiveand familytherapy Whenoneconsidersven
more intractable problems, suakaddictivebehaviorsschiz
ophreniaand personality disorderghe clinical significance
dataare evenmore bleak.The only exceptiorwe havefound
... to these modestecoveryratesis the cognitive behavioral
treatmenf panic disorder. (Jacobstf95,p. 44)

For almosteverymental problem studieghbsychotherapynakes
about 20 to 25 percentof adultsfeel better, but so does placebo
pseudetherapy— talking about sportor gardening— so therapyas
therapycan't reallybe saidto work atall for adults,and for children
thereis no evidencethatit works everaswell astalking aboutsports.

Thereal reasonthat psychotherapy doesnitork evenaswell as
onemight expectfrom placeboeffectsaloneis thatit is not generally
designedto do so. Thatseemsaunlikely only aslongasyou don't look
too closelyat whatactuallyhappensn the courseof therapy,aslong
asyou don'tlook atwhathasal ways gone on.

How Therapy Is Not Designedto ChangeBehavior

In Freud's time, all psychological problemscame from sex—too
much or too little, excessive masmrbation, critus interruptus, incest
real or imagined,and unfulfilled eroticfantasies. Today, atlur prob-
lemscome fromlow self-esteemengenderedy an inadequatbome
life. To cure his patients'conditions, Freuddevelopedthe "talking
cure!’ Patientstalked about supposedlyilluminating dreams and
revealedthemselvedurther throughfree associationand Freudian
slips.In various formsthisis still the dominanapproachoday.

MEADVILLE, PA (AP). An Amish man who beahis wife to
death and cut out her intestineswas convictedof a lesser
chargeof involuntary manslaughteBaturday.Edward Gin-
gerich, whowascharged with murder, admitted killing his
wife, Katie,on March 18, 1993,in Rockdale Townshipabout
100 milv~ north of Pittr.hjr]_{h. Tl beat her, kicked her in the
head with heavywork bootsand thenuseda kitchenknife to
removeher organs, accordingp trial testimony.Gingerich's
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lawyer said hisclient thoughthe was possessetby the devil

becauséne had headaches, arttiat he wastoo mentallyill to

know what hewasdoing. The jury found Gingerich"guilty

but mentallyill " of manslaughteA judgewill decidewhether
to sendGingerichto a mentalhospitalor to prisonfor up to
four years(Napalz/ley RegisterMarch27, 1994)

How would a therapisgoabout curingVr. Gingerich,and how
would one know whensuccessvasin hand?Decidingif and when
therapyhas'worked' depend®nwhatonemeansoy "worked'

Fromthe outcome pointf view, therapeutic techniquéall into
four broad categoriesthat can be usefully distinguisheds insight
seeking, emotional validation—both modern implementationsof
Freudian psychodynamic theor-behavior modification, and plain
foolishness.

Insight Seekers

Let us sayyour therapists an insight specialist Whatis he or she
after?Insights,of course,but what'saninsight andwho is supposed
to havethem,you or your therapist?

An insight occurswhen you suddenlyrealizethat your mother
didn't really want any more babiesafter Harry, your muclolder
brother,was born, that she resented havingo work full-time until
shewasalmostsixty yearsold, and never having anyoneyto spend
on herself,or anytime for herselfandherhusband.

Why shouldthesuddenrealizationthatyour motherwished you
had never beerborn make a difference inyour life? No reason.
Thereis zeroevidencethattherapeutic'insights' haveany effecton
the patient'slife at all. Why would they?You grew up the way you
grew up; youlive thelife thatyou live. Suddenly seeingour mother
througha differentlens won'tchangeany of that. Insight theorys
nothingmore thanromanticized wishfuthinking. Havinganinsight
aboutyour mother's feelingérom thirty yearsagois not the sameas
discoveringthatyour spousads having anaffair today.T helatteris an
"insight' that might well havea significant effecton the courseof
your life.

By theway, whereis theevidencethatany particular*insight’ is
correct?How do you knowthatyour motherreally didn't wantany
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more babiesafter Harry was born? Why do clinicians give such
weightto theseso-called insightsto their own interpretation®f the
patient's revelations?

Simple. Becausehey make senseAh, the lure of the coherent
narrative.

Given a culturalbackdrop of pervasiveFreudianism,it only
takes acceptanaaf a few basicassumptiongor the patientto accept
the therapist'sstory as true, to acceptthe insightsas valid: To wit:
The motherchild relationshipdefinesall love relationshipsin the
future,andif motherwashostilebutin denial sheconstantlygavethe
poorchild mixed messagedoutlove andacceptance, which resulted
in an emotional insecuritthat makesthe adult child a demanding
and conflicted lovetoday,with anunhappy marriageentirely dueto
themother's initial ambivalence.

Is thatsadstoryreally the only possible narrativéo account for
the emotionalups and downsf the patient's life?Of coursenot, but
apparently onlyan overly criticalpersonwould objectthatthereare
probablyany numberof relationships, experiencesttitudes expecta
tions,and patternsof behaviorthatgo intodeterminingthe quality of
amarriageor parenthoodthatno onehasthe ability to re-createthe
complexity of the mother'smanyfeelings andthe way they changed
overtime and expressed themseliesnnumerableactions and omis
sions;andthatit is quite possible to write dozenf storics to fit the
few known"facts' of the case.

Any story that"makes sens$eto therapistand client is consid
erednot only goodenough put necessarilyrue.

Dr. Lenore Terr gives a fascinating and highlydisturbing
accountof the procesf Eileen Franklin discoveringtrue* insights
abouther fatherGeorge:

A few monthsafter sheremembere®usanNason’s murder,
Eileen beganto seeherselfaroundthe ageof sevenor eight
being rapedy a blackman witha greentippedAfro haircut.
After telling this story © [the prosecutors] investigators,
Eileen realizedthat her mental representatiaf the rapist
had come from a Jimi Hendriv poster on the rapist’s wall, . . .
[Soon]the manwho actuallyrapedher cameto mind. It was
her own godfather.His white face gradually imposedtself
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ontothememory.This man. . . hadarrangedvith Georgeto
rape George'daughterlt wasa sick gift from a fatherto a
friend.

| felt satisfied that we understoochow Eileen'smental shift
from herblackJimi Hendrixrapistto herwhite godfathehad
occurred(Terr 1994, pp. 4442; italics added)

It is nicethatDr. Terr felt satisfiedby Eileen'screativeturn, but
didn't shethinkit a little oddthatEileen changetier storyonly after
the prosecutor's investigators expresdedbtaboutit?

Every therapisthasencounteredany numberof "insights' that
areall toosoonreplacedby newer oneswWhy aretheyallowedto tes
tify otherwisein court?Therapistsknow that so-called insightscan
be both wrongand dangerously misleadinghey know that memo
ries can bdalse.But they needto hold on to beliefin the validity of
insightsto make sensef thewhole therapeutigprocessn which they
areengaged.

Theyalso needo believein insightif therapyis everto beter-
minated,sinceilluminating insightsare supposedo provide the key
that leadsto psychodynamicaesolutionand the end of distressing
symptoms.(Freud, oddly, both disclaimedthe processyet followed
the practice.) That some people remainyearsin therapy withthe
sametherapistmight lead oneto believethat theres a certaindefi-
ciencyin insighttheoryor elsea certain insightleficiencyin the par
ticular relationshipbutit's not necessarily so.

More likely, these longterm clients, like Woody Allen, have
therapists whareinto emotionalsupport rather thamsights.

Emotional Validation and Esteem

Emotionalvalidationis huggy therapy;it is supposedo build up the
patient's sebesteemand makehim or her lessanxiousor depressed
or whatever.

Huggytherapistsaythingslike "l hearyou sayingthatit hurts
your feelingswhen yourdaughtersaysshe hateyou andyou area
badmothet' and"How doesit make youfeel to havespent teryears
atajobyou despise?

Huggy therapistsput you in touch with yourfeelings andvali-
datesthemonceyou arein touch.In plain English,that means you
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expresdeelingsin therapythat you didn't expressmuch beforeand
thetherapisttellsyou itis okay to feelthewayyou feel.

Sowhat'swrong with talking with a warm and sympathetidis-
tenerabout your problemsRothing at all. It's a perfectly sensible
thing to do. This supportserviceis a necessargocial function that
usedto be providedby our wise old grandmotherspur experienced
Uncle George or the family minister— peoplewho had seena great
dealof life andhad givenit agreatdealof carefulthought. Intoday's
highly mobile andlesstraditionally religiousocietyi,it is quite appre
priate that theseservicesbe provided by "professionals—people
whosejob it is to listen,to give warmsupport,to provide perspective
on problemsto help peoplefeel better.

But what effects this so-called emotionalvalidation supposed
to haveon your life? The therapist, afteall, is just a paid, profes
sional emotion validator. How is his or her validation supposedo
transfer into your real life outside thetherapist's office?Your
daughter still hategou and your bossstill thinks you're a slacker.
Who caresif your therapistis sympatheticNot your daughteror
your boss, that'dor sure. There'sho evidencethat warmth froma
therapist changehe patient'dife for the better.

Why would it? Huggy therapistshave promulgatedhe utterly
unsubstantiated notion thtdlking about yourfeelings,"unbottling
the rage" or “letting the anger out, will effect real changen a
person's lifeTheidea seems$o be that encouraging adult® throw
tantrumswill make them betterpeople.That approachis aboutas
effective with grown-upsasit is with kids. It springs fromnothing
other than the psychoculturabelief that restraint andresponsibility
are bad, the free expressivenessf the innocentind primitive child is
good.At leastwise Uncle Georgeand the family ministerinsistedon
imposingsome sensef perspectivevhen they were being emotionally
supportive.The current psychotherapeutic enshriniraj emotional
expressiordoesno suchthing, andflies in the face ofcommonsense
aboutbehavior andvell-being.Feelinggoodin the therapist'office is
nice,butwhat doest haveto dowith feeling goodabout themanage
mentof life's normalchecksppportunitiesand challenged?othing.

Fmotional validation therapy stands on the same insubistantial
ground of wishful thinking as insight therapy.Insight therapy and
emotional validation cannot work hecause they are not really
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designedaroundanyothergoal thansimply talkingto the patientand
making up storieswith the patient—and, all too often, the thera-
pist—as the star. They are certainlynot designedto changethe
behavior ofthe patientthatis contributingto his or her unhappiness.

For all thattalking canbe apleasantjf expensiveyway to pass
the time, whatis importantis whatyou do, how youchange youltife
to makeit better,now youchangethe way you live your life to make
you feel better.Changesn how you feebbout your daughtear your
bosscome fromactually making changes theway you interactwith
thosepeople;they do notcome fromtalking aboutthe daughteror
thebossin thetherapist'office.

Behavior Modification

For clinical practitionersto claim thattherapyworks, they shouldobe
ableto showthatnotonly do their patientsfeel better,they act better
too. Theylose weightdrink springwater insteasf wine, makemore
time to spendwith their children, performsmall actsof kindnessto
pleasetheir spousesgdoubletheir productivity at work, and begirto
trust the boss and co-workers. Dysfunctional, unhappymaking
behaviors should decrease, andfunctional, happymaking ones
increaseDo they?No, in general, theglon't.

For dysfunctional behaviordo change, both therapist and
patient mustocuson changing themMost therapistsieverdreamof
directly attemptingto changedysfunctional behaviout thereare
some therapists, the ugly stepchildrenof the therapy world, for
whom behavioralchangeis the sole goalof therapy.Thesebehavior
ists,astheycall themselves reasonal#youghcan be fairly effective,
especially withsome behaviorsthat arehighly undesirableto the
patient, forexample, phobiagNo onewantsto be scared witlesby
harmless situationsPatients withphobiasare usually highly moti-
vated to get rid of the distressing behaviogand inchby inch they
changetheway theyactandreact inthe phobic situation.

Behaviormodificationessentially involvesmakinga new behavior
more desirable forthe client than the old behavior.For instanceyou
can traina puppy to hold its bladder untilit gets outsideput the
training requiresthat the masterturn bladder evacuation insidine
housc into anunplcasant experiencevhile simultaneously makingevae
uation outside pleasant.
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This sameprocedurewas underiaken in the film A @ ockwork
Orange.The patientwas a young manwho got his kicks terrorizing
andraping womenHis governmentherapistsnodified this behavior
by making any actionsor reactions inthat direction extremely
unpleasantwhile rewardingtheir opposites.t worked well enough,
in thefilm, butit requiredthat thegovernmentagents— therapists—
controlthewhole worldof the patient.

Behavior therapy can change behavior; there is no question
aboutthat atall. But thereis alsolittle questionthatits effectiveness
is a functionof theamountof controloverthe situationthe therapist
has.Whenbehavioristdrain animals,the usualapproachs to starve
the animals downto 80 percentof normal body weight sothatthey
will work for food rewardsA hungryanimalwill work quite hardto
getfood; asatiated animabill do nothing atall. It is justnotfeasible
to starvedown the entire behavioraltherapy client populatioho 80
percenbf their normalbody weight.

Viewedstrictly in term< of behaviorachange forthe betterment
of the individual andfor society,the outcome picture for modenpsy-
chotherapyis rather bleak. Insight therapy and emotionalvalidation
therapycan'tchangebehaviorbecauseheyare not designedo do so.
Behavioralmodification, whichs so designed;annotchange behavior
becausehe controlson the individual necessary to effectchangc are
not consistent wititheidealsof our modernsociety.Thatleaves only
thelastcategoryof therapytechniques— plainfoolishness.

Plain Foolishness
Thistestimonyand crossexaminationfrom a1993civil trial for past
psychic injury, providea flawlessexampleof this approach.

Attorney: Canyou help me understand sowfdhetermsthatyou use
in describing somef your therapy workWhatareBio-energetics?

Therapist: Bio-energetics is formof therapythatdealsdirectly with
breaking down'Body Armor" through doingrariousphysical
activities.

Attorney: And whatkind of physicalactivitiesdo you employ inyour
therapy groupr individual therapy?

Therapist: It's primarily in GroupTherapy and AngerWork in
which a personmightusc a tennis racquéb hit pillows. They
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might usea RageRestrainin which peoplerestraina person so
thatthey'resafeand ableo usethefull forceof their bodyto
release energy.

Attorney: How doyou usejf you use, Psychodrama your therapy?

Therapist: Throughreenacting differerlife experiencethatpeople
have.Eitherto re-createfo reenactthesame experiencothat
peoplecanget in touchwith their feelingsabout thatOr, some
timesto reenacit in away sothattheyhavethe experiencef a
different outcome.

Attorney: DoyoudoTranceWork?

Therapist: Yes. Througheither aVisualizationor Guidedimagery.
Usuallyif I'm doing Trance Work's aroundpeopledeveloping
arelaxationor Guided Imagery in termsf constructingheir
own inner placeof solitudeor— primarily, | useit for relaxation.

Attorney: Canyou give mean example oGuided Imagery?

Therapist: Umhmm,sure.There'onethat'sratherfamousabout
allowing yourselfto relaxandto createa pink bubbleor balloon
for you to climbinto, andto experiencehesensatiorof
floating. Be ableto experienceghatasarelaxation.In particular
teach peopléowto usethatsothatif they're inastressfubitu-
ationthey can useahatto help themselveselax.(Mateuv.

Hagen, 1993)

This is just a small sampleof the modern techniqueasedby
countless therapist® help their clientgegaintheir mental health,
just a tasteof the many"treatment$ paid for by our variousinsur
ance plans.

What's wrongwith them?Whatis wrong with bieenergetics,
with breakingdown body armor, angemwork, hitting pillows with
tennis racquets, anggerestraints,with usingthe full force of the
bodyto release energyyith psychodramagorrective parenting teeh
niques,age regression, trancevork, visualization, guidedmagery,
and pinkbubbles?

Is there any evidenceat all—objective, scientific, impersonal,
disinterestedevidence—that falling into trances,fantasizingabout
pink bubbles, and beatingillows with tennis racquetswhile
screaming out hatredimproves mental health or quality of life, or
changedehaviorT hereis not.
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Pushing thisfoolishnessonto the gullible public as respected,
valid, effectivetherapeutic techniques destrolys ability of thewhole
society even to begin to ask whether psychotherapy doework or
whether itevercould.In the faceof clearunreasoron the partof the
therapist, where dodlsatleavethe questiorof reasonable evaluation?

Thetestimonyabovewasgivenon the witnesstand,asthe thera
pist was explainingsupposedly scientificallgoundand reliabletech
nigues foraccessinghe hiddenpsychesf her paucats. Why, in the
nameof sanity, do the judgessit thereand listenpolitely to such
stuff? Whenthis s the so-called therapythat leadsa patientto make
a legal claim for compensatiorfior psychologicalinjury—and it so
often is—how canthat claim be anything but suspectWhen thisis
the so-called therapy thats offered our judicial systemby the sup
pliersof rehabilitativeservicedor convictedcriminals,how canthe
public beanything bubutraged?

Given this as stateof-the-art, courtordered, taxpayerpaid,
rehabilitative psychotherapy iAmerica today, society would be
betteroff tying wife beaterssexoffendersandsubstancebusergo
treeswith gourdsshakenin their faces. At leastthe treesandgourds
wouldn't costhecountry so much.

Plain foolishnessannotwork with patientsbecausdt is just
that, plain foolishness.

REHABBING CRIMINALS

So canpsychotherapwork for the average slightly messagp person
who choosesto enter therapy for help withhis or her problems?
Sadly, the answeris usually not. One cannot then help but wonder
justhowwell it worksto "fix" the criminallyinsane.

All overthe country, thosgudgednot guilty of their crimesby
reasonof some definitionof mental messup are sentto hospitals
where theyeceivetherapy forwife beatingor disemboweling, child
molesting and other assortedallegedly mentally causedbehavior
problemsWhenthey are better, they areleasedackinto thegen
eral populace.

Thereis an evenlarger number—actually,a vast numberof
criminalswho are sentencetb some fornof psychologicatreatment
or are forced into rehabilitation thzrapy as a condition cither of
avoidingprosecutioror of parole.
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Thatis alot of clients. Rehabbingcriminalsis a very big busk
ness. We—the public,thatis—pay for it. Doesit work?

Why Therapy Can't Change Criminal Behavior
How couldit?

If psychotherapyworks no better thantalking about hockey
with the average, unjaileghopulationof the mentallydistressed, how
couldit possibly bethoughtto be moreeffectivewith the jailed popu
lation of matricides, drunksdruggies, sex offenders,and wife and
child murderers?(Well, certainly therapy works for matricides.
Nobodydoesthattwice.) How could it be saidto help unwillingwife
beaters coercednto "treatment as a condition of probation or
parole?

Whatis the goal of sentencingriminalsto therapydt shouldbe
behavior changeajght?Whatelseriminalsbehavan waysthatserk
ously inconveniencénhe restof the members of society.We wantthem
to stop. American societyand our legal systemwant to use psy
chotherapytreatmentprogramsto rehabilitate criminalsboth adults
and "troubled youtH: We want to change theirbehavior andmake
themlessinconvenientmore productivememberof society.

But can rehabilitative psychotherapyaccomplish this? No.
We've alreadyseenthatinsight and emotionalvalidation therapy are
unableto producebehavior change in anyone They havenothingto
do with changingbehaviors.How about beatingon pillows with
tennis racquetsr fantasizingaboutpink balloons®ill thatcure the
rapist, the child molester,or the car thief? Get real, asthe kids say.
Okay.

What about behavior therapy?We ordinary people wantto
changethe behavior of criminals without the expense ofkeeping
them inprison.Canwe do it with behaviortherapy”o, not unless
we could controltheir environmenasthoroughlyasthatof a labora
tory animal. This degreeof control would evaporate whenwve
released¢hem.

On February23, 1988 Jesse Timmendequas concludeik-
year prisorterm for molestingndtrying to stranglea 7-year
old girl. He wulked out of the Adult Diagnostic and
Treatment Centein Avenel,[New Jersey,lthe state'sthera-
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peuticprison forsexoffendersa free manunsupervised and
anonymous.

Lastweek,the 33-yearold laborer—a reluctant participant
in therapyat Avenel. . . waschargedn the rapeandstrangu
lation murder of another 7- ear-old, Megan Kanka,his
neighbor in Hamilton Township. (Patterson,StarLedger
[Newark],August7, 1994)

Someadvocategor criminals arguethat theincarccrated or the
potentially incarceratedhave a higher motivationto changethan
their unjailed counterparts, but theiie no evidencethat thatis true.
That manyof them certainly havea strongmotivationto getout of
jail is not quite thesamething. But it makesno differencein anycase.

It must not be forgotten toothat part of the modemtherapist
agendas theview thatcriminals arevictims, thatit is their family and
societythatareto blamefor their crimes,not the criminalsthemselves.
Since itis quite likely that thecriminal agrees with thisiew, what
progress should sociedxpectto follow from the happymeetingof the
therapist and criminal mind¢®realchange irattitude?

In 1978, Michael Kelley was found not guilty by reasonof
insanityof the rape andmurderof two youngwomenin Massachu
setts.He wassentto BridgewaterSt.ate Hospital—the statehospital
for the criminally insanefeatured inthe 1960sFred Wiseman docu
mentaryfilm Titicut Follies, which was bannedin Massachusetts for
more thantwenty yearsafter itsrelcase. In 1993, forensic clinicians
who evaluated Kelleydeterminedthat he had recoveredfrom his
mental illness and was no longer a dangeto others. Kelley was
releasednto the general prisorpopulationandfour monthdaterwas
paroled.A little morethanonemonthatfter his releasénto the com-
munity, not quite six months after his doctors judged him cured,
Kelleylured twoyoungwomen,underthe pretenseof conductingjob
interviews, to an isolatedlocation wherehe raped andkilled them.
Soonarrestedhewassentto Bridgewateryet againfor anotherpsy-
chiatric evaluation. EventuallKelley pleaded guiltyto thesecrimes
andwassentencedo spendtherestof hislife in prison.

A psychologisivho helpedrun thestate'sTrc:tment Center
for the SexuallyDangerousit Bridgewater said last night he
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was "shocked andsaddenet to hear thattwo of the institu-
tion's formerinmateswhosereleasénerecommended irvalu
ations he madasa private practitioner after leavirige center,
haveagain been chargesdith committingviolent crimes.

"lIt's a horrible situation,of course! said Theoharis
Seghorn."It's certainly a painful experience for any profes
sional who conductsan evaluationof an individualwho is
releasec@ndgoesout andcommitsanothercrime

Seghornwas referring to Michael Kelley and Ralph O.
Houghton, who are among 28 inmates releasedfrom the
Bridgewatercentersince 1990, many ovdhe objectionsof
thestateDepartmenof Mental Health.

Six of the inmateshave been chargedvith crimes since
their release.Only Kelley, charged with twomurders,and
Houghton,charged withraping a retarded mamaye accused
of violent or sexualoffenses. (Benninggoston Globe June21,
1992)

ChargesagainstHoughtonwere later dropped forinsufficient
evidence.

Thepeople ofthe Commonwealthof Massachusettgustedthe
forensic clinicians who testified that Mr. Kelley was mentally ill.
They trustedthe clinicians who treated Mr.Kelley’ illness. Lastly,
and most foolishly, they trustedthe clinical psychologistswho
declaredMr. Kelley rehabilitatedandreadyto returnto society.

Seghornwas headof clinical psychologyat the Bridgewater
treatment centeand was administrative assistarthere for
nearly 10 years before leavingo set upprivate practicen
1986. Seghornsaid yesterdaythat professionaldike himself
are hiredto conductindependentvaluationsand arepaid a
standardeefor theirtime.

Plymouth District AttorneyWilliam O'Malley yesterday
guestioned whether Seghoshould have testified on behalf
of two inmates hehad overseen... O’Malley questioned
Seghorn’s "expertis€ in predicting whether inmatesuchas
Kelley. .. are"cured”

"Thetwo casesn questionarebothcasewhere he formed
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an opinion where theyveretermesd not sexuallydangerous,
O’Malley said."”| wonder how ‘c<pert’ thatis. Certainly the
safety of the community shouldn't dependn such predie
tions:" (Benning,BostonGlobe June21, 1992)

Nearly every state inthe union today provides psychological
treatmentprogramsfor sexoftenders, both violent andnonviolent,
andfor men whobeatup their domesticpartners and their children,
sometimes wittsexualviolenceaddedin andsometimesot. These

treatmentprograms argenerallypaidfor by the unwitting, taxpaying
public.

Theoverwhelming majorityf apprehendedexoffenders are
not incarceratedr institutionalizcd at all. For those who are
convicted, probation with mandatéceatment(and perhaps
somejail time) is the most common dispositiohn response
to theincreasing demand f@exoffendertreatment, therbas
beena proliferationof both publicand privateoutpatientpro-
grams(Furby, Weinrott,and Blackshaw1989,pp. 3-4)

How well do all these proliferating programsork, Michael Kelley
aside?

Effectivenessof SexOffender Treatment Programs

At [New Jersey's]sexoffender prisony0 to 80 percentof the
inmatesare pedophilestheir average stais betweenfive and
six years. . . At Avenel,a teamof 16 therapists treats inmates.
Their presencedrives the averagemaintenance cost per
inmate up to $31,000a year comparedto about $25,00Gt
other state prisonsA staff memberexplains,”Every Avenel
inmate gets basictreatmentplan uponadmission. .. Some
people thinkthat individual therapy mightbe more effective,
but group therapyis the preferred methodf treatment. ..
We also haveancillarygroups thateachvictim empathyange.r
management, anelapse preventioh.

Today, Avenel uiiicials do nut have recent recidivism
studiesto support theirprogram.”We don’t really have a
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standardrecidivism study.Resourcegust don't permit us to
do what we'd really like to do!" (Patterson,StarLedger
[Newark],August7, 1994)

Doesanyoneknow howwell the various stateséfforts to teach
their sex offendersvictim empathy, angermanagement, antelapse
preventionwork?

The classicstudy of the effectiveness ofexoffendertreatment
programsis that conductedby Lisa Furby, Mark Weinrott,and Lyn
Blackshaw,published in 1989 irPsychologicaBulletin. The authors
collected and reviewedthe resultsof forty-two studiesof male sex
offenders whdad beenconvictedof a sexcrime underthe prevailing
law or who had admittedto a treatmentcenterthat they engagedn
criminal sexual behaviorThey included onlymen for whomthe
recidivism datawvason recordin the criminal justice system,and for
whomfollow-up data were available.

Theseforty-two studiescovereda wide variety ofcrimes, and
variouslengthsof follow-up periods, and angpumberof "treatment
techniques, withrecidivismrates varyingvildly from 4 to 50 percent
for untreatedoffenders androm about4 to 60 percent for treated
offenders.Whatdid the authorsfind whenthey pooled and combed
all thosedata?

Nothing.Right. Nothing.

"We can at least saywith confidencethat thereis no evidence
that treatmenteffectively reducessex offense recidivisth (Furby,
BlackshawandWeinrott1989,p. 25).

Well, that should have beenthe end of that, right?That was
backin 1989.It wasnot the end. Treatmentprograms proliferated
still more.Thereis justtoo much moneyinvolved, too manycareers,
livelihoods, and reputationso just shutdown the whole scam.Sex
offendertherapymustbe shownto work.

So yet anotheranalysis oftheir effectivenessvas undertaken.
This one was by Gordon NagayamaHall, and itwas publishedin
1995 in theJournal d Consultingand Clinical Psychology.What did
ProfessoHall discover?Looking just at morerecentstudies,twelve
of themfrom 1988to 1994, with arangeof participantsfrom 16 in
thesmalleststudyto 299in thelargest,Hall found that27 percentof
untreatedsexoffenderscommittedadditionaloffensescompared with
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only 19 percentof the offenderswho hadreceivedtreatmentThat8

percent improvemensupposedlydue to treatmentis an overall
average.Four of the twelve studies—that is, one third— showed
resultsin theopposite directionT hatis, untreatedffenders werdess
likely to commitnew offenseshantreated oifenders. Hmmm.

Also, when one looks a bit more closely at what constitutes
"treatment, the picture takes a slight shift. Ninety-nine of the
"treated sexoffenders wereastrated Only threeof thoseguysreof-
fended.If the castratedmen areremovedfrom the "treated group,
then the difference in recidivisnratesshrinks: It is 27 percentfor
untreatedffenders an@2 percentfor psycholngically treatedones.

Thatis only a5 percent differenceoverall. Moreover,the types
of treatmentprogramsand the types of crimes committed by both
treatedand untreated groups are s@ried thatit is impossibleto
generalizehssefindingsto anything.

Given this enormousvariability, it is alsodishonesto present a
5 percent treatmergffectasso robustasto warrantmillions of dol-
larsspentin evermore proliferatins programs Furby, Weinrott,and
Blackshawsoundedhewarningcall. It is past time it washecded, and
uselesgreatmentprograms abandoned fdie entreprencurial scams
they are.

Accordingto NathanielPallone, a Rutirers University professor
and experbn therehabilitationof criminal sexualoffenders:

We know what works, but certain constraintBave been
placedon statedy the SupremeCourt. The most effective
meansis surgicalcastrationThe secondis aversivebehavior
therapy.Thethird is "bioimpedencé,or chemicalcastration.
So, | think theworld would be a saferplaceif you, asa sex
offender, wentevery week to your paroleofficer, and every
two weeksto your doctor for an injection. It wouldn't make
you a good boy, but there would not be anothervictim.

(Quotedin PattersonStarLedgeffNewark],August7, 1994)

A reasonableperson looking onlat available datamight con-
clude that psychotherapeutitreatmentprograms forsex offvnders
area waste of taxpayersdollars, butsuchavicw is by no means uni-
versallyheld. Turning a blind eyeto the facts, willing victims of the
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psychologists' lobp continueto call for ever more—daring, innova
tive, promising— treatmenapproaches.

Thequotethatopened this chaptes by a character in avork
of fiction —thedirectorof afor-profit sexoffenderclinic in thenovel
FatalConvictions—but therecould beno morerealistic an expression
of the true facts about the "provert' effectivenesf sex offender
treatmenfprograms irourcountrytoday.

How dowe know it works?Becauseave sayit does.

An editorial inthe Boston Globeon June26, 1992, followingthe
tragic murderof the two youngwomen by Michael Kelleyafter he
had beericured' atBridgewaterppined:

Kelley’s releasevasa terrible mistake put it would be equally
wrongto impose harsipunishments osexuallyviolent crimi-

nals without offeringthem treatment. With improvedtreat

ment programs, state governméasa much betterchance
of preventingsuch crimesand protectingits residentsonce
these offendergaveprison.

ImprovedtreatmentprogramsT hisis not wishful thinking; it is
willful blindness.

In anothereditorial written fouryears laterafter the vicious
knife-point rapeof an eleveryearold boy by a repeatbffender,the
Globe wrote, "Far too many crimes are committedy ex-convicts
releasedfrom prison after too little time and too little treatment.
Whenconvicted rapistsapeagain,the criminal justicesystemalong
with the actualperpetratorsis guilty” (May 25, 1996).

Toolittle treatmentAnd they neverlearn.

Effectivenessof Domestic Violencelreatment Programs
How well does courtordered, taxpayefpaid psychotherapy work
with wife beaters?

The 1993 Surveyon Women's Health, commissionedby the
Commonwealth Fundndconductedby Louis Harrisand Associates,
estimatedhat1.1 million womenhad beenkicked, bitten, or hit with
afist or someotherobject and2.9 million women had beerpushed,
grabbed,shoved, or slapped inthat year alone. Nowthe over
whelmingmajority of theseinstancesio not result inarrests. Eveim
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states likeConnecticut,where arrestis mandated onceolice are
calledin, 80 percentof the domesticviolencecasesnvolve aplea of
nolo contenderer aredismissedn court. It is manyof these no-con
testboyswhowind upin theever-growing numberof trcatment pro-
gramsfor wife batterers, forperpetratorsof what is always,thesc
days,calleddomesticassaultn o matt<r whereor with whomtheman
andwoman involvedive.

We have a staggeringly large number of treatmentprograms
designedo helpthe domesticabuser getoverhis problems—experts
estimatethat therearesomefifteen hundredsuchprograms inplace
now aroundthe country—sothatthe peoplehe abusesan getover
theirs.How well do they work?

In Septemberl995, Officer Curtis Wilson from Barnstable
Countyon CapeCod shotandkilled ids wife and then himself with
his service revolver. OfficeWilson had been arrested previously for
threateningto kill his wife and had !»-en suspended from the force.
After he and his wife reconciled, Wilson cxtcred a psychological
treatmentprogram for battcrersAnd the police returnedhis gun to
him.

Brockton police declinedto commentyesterday.Brockton
Mayor Winthrop Farwell Jr. said Curtis Wilson had been
forcedto surrender his service weapon in 1993 after he hand
cuffed hiswife andputaloadedgunto herhead Farwell, who
spokewith reporterson Saturdaysaid that Curtis Wilson,
who began activeluty in 1986, completed individual and
group counselingnd received ninemonthsuspensiorand
an administrative job before returning to active duty.
(O’Brien, BostonGlobe,SeptembeR5, 1995)

Apparentlythe batterers'treatmentprogramdidn't work very
well for Officer Wilson.
In an angrycolumn forthe Boston Globe,EileenMcNamara wrote:

What is harderto comprehends the combinatiorof arrogance
andignorancehatpromptedwo mental health professionals to
stake a woman’s life on their assurances that Brockton patrolman
CurtisWilson was n0longer dangerous.
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He was not exactly a guy who had demonstratedan
impulse towardrehabilitation.He beatandthreatened Cheryl
Wilson for years, handcuffindher and knockingher uncon
scious afterputting his gunto her headduring oneattackin
1993.

For all the benefitsof heightenedpublic sensitivity toward
domesticviolence,that very attentionhasspawneda cottage
industry of therapists whdahink they know howto cure men
whoterrorizethewomentheyclaimto love.

An admirable goalthat. But whereis the scienceon which
it's based®Whereis theempirical researchwhere areaheout-
come studies®s domesticabusea psychiatricdisorder?A
behavioral problem?A neurological glitch? Is it different
from streetviolence? Isit about anger®r about power?
Both?

Thetruthis thatwe don't know very muchaboutwhy men
beat andckill women.We don't knowhow to makethemstop.
And we have not spent thetime or the moneyto find out.
(McNamara, BostonGlobe,SeptembeB0,1995)

Ourignoranceaboutsuchmattersdoesnot, however, affecour
confidencein the batterers'treatmentprograms.No, indeed.Justa
shorttime after Curtis Wilsonkilled his wife and himself, the Boston
Globe reportedthat thesame townmayor hadhired yet another
woman beateasa cop. After the uproar,the new recruitwassentoff
to the local domesticviolencetreatmentcente— Emerge— for eval
uation.

Mayor Winthrop Farwell said, "We need an evaluation and
review of his past relationship-what went wrong andvhy did it go
wrong. It will dotwo things:assurethe public thatwe dotakedomestic
violence seriouslyin Brockton andespeciallyseriously when we're
talkingabouta police officet' (Anand, BostonGlobe,October8, 1995).

Nothinglike faith.

How well dosuch domestigiolenceprograms workn general?
(Leavingasidethe case ofthe violencecontrol counselorin Hawaii
who becameenraged antdeatoneof his clientsto death.) Wellthere
the picture is much murkier than itis in evaluatingthe effectiveness
of sexoffendertreatment.
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Emerge, the principal court-ordered treatment program for bat-
terers inMassachusettsand the longestrunningin the country— it
hasbeen in service since 197%hefirst program forabusivemen in
the natiorl’ —doesnot keep statisticen whether the programworks.
Or, if it keepsthem, it doesnot providethemto interested inquirers.
Most programs queried abotiteir ratesof succesgither cite confi-
dentiality or a lack of resourcego explain their inability to provide
statisticson success andfailure.

John Keeganwas one of two Massachusetts men wiadlegedly
rapeda woman, Kristen Crowleywhom they happenedo encounter
one nightJune2, 1996, ina convenience storeaftera longeveningof
drinkingin a nearbystrip club. After allegedlyraping her, Keegan and
his buddy, Timothy Dykens, allegedlv smashed her head in with a
thirty-pound rockkilling her.Keegan, just thie previousyear, asacon
dition of probation for attackinds girlfriend, had beensentto a
domestic violencdreatmentprogramat the Gavin House in South
Boston. Apparently he flunked. LikEmerge,the Gavin Housepro-
vides no statisticson the effectivenes®f its treatmentprogramsfor
men whothreaterandbeat upwomen.

Where we do have statistics, the picture iS not encouraging.
Research showthatthereis no reliable eficct of treatment programs
onincidenceof men'sviolence towardvomen.

Melanie Shepard, in a 1992 study, found that40 perceat of one
hundredmen aged nineteento fifty -eight were identifiedis recidi
vists after treatmentbecausehey were either convictedof domestic
assault, the subjectsof an orderfor protection,or police suspectfor
domesticassault.

According to Richard Tolmanand Larry Bennett(1990), men
who batterdrop out prematurely fromtrcatment programsat very
high rates;the averageas 40 percentiropouts. For menwho do com-
plete programs, follow-up statisticscver periodsof from six months
to oneyear show recidivism ratesccordini to the men'sreportsor
police reports, from dow of 15 percentto a highof 47 percent. Is
that good? Well, again accordingto self-report of the men, an
averageof 37 percentof men whodo not complete programslso
abusetheirwomenagain.It doesn't seem likmuchof adiilerence.

Also, we can't measurésuccess” of battcrer therapy only by the
absenceof a re-arrestor by the reportsof the batterersthemselves.
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Theyare quitelikely to say,"” Oh, yeah,greatprogram.Helpedme a
lot." With these measuresthere cannotbe anyway of knowing
whetherthe men actuallystop beatingthe womenin their lives any
morethan onecould tellif sexoffenderswho havenot beenarrested
haveactuallystoppedcommittingcriminal sexualacts.

Accordingto Evan Stark in al995article, "Most domestiaio-
lence offendershave a long history of assaultive behavior (against
their partnersata minimum) andare unrcpentant” (p. 979).Under
reporting hasgot to be the rule unlessone believesthat every sex
offense and every violerdct againsta woman resultsn an arrest.
And noonebelieveghat.No onebelieveghatany more thanlO per
centof such acts ever reatheattentionof the police.

Whenthewomenvictims themselves areaskedabouttheresults
of treatmentprograms the results aregquite different from whatwe
get with men's self-reports and rarrest statistics. A 1989 study
showedthat after acareful testof a twenty-four-week program,23
percentof the men who completedthe programwere not violent
toward their partnersversus22 percentof the noncompletersNo
difference.Thirty-six percenpf the completersmadeviolent threats
toward their partnersversus 30 percentof the noncompleters.
Worse. And 26 percentof the completerswere directly violent
(shoved,bit, slappedgtc.) versu27 percentof the noncompleters.
Again, no difference.Lastly, 15 pcrcent of the menwho completed
the programwere severely violen{burned, punchedunconscious,
threatenedvith weapon.etc.) in the first six monthsafter program
completionversus2?2 percentof menwho did not completethe pro-
gram.Great.

In short, therewas no effect of the treatmentprogram inthe
mostcarefullyrun of all the empirical studiesT he bottomline is that
simple arrestis just aseffectiveastreatmentespeciallyfor menwho
are employed, andeithermay be effectivat all unless you keefhe
perpetratorlocked up. Treatmentprograms teach batterets be
morecarefulaboutgettingarrestedagain.Period.

As Zvi Eisikovits andleffreyEdlesonput itin their 1989review,
"Severalmajor problems appear iresearclon all levels ofintervern
tion. First, moswf the studies. .. havebeenconductedby the very
people who have designedthe intervention and thus shoulbde
regardedasself-evaluationsat best (p. 407).
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Theseareclassic doublesighled studies. We already know that
whenwe asktherapistsf therapyworks,theyusuallysayyes.

The absenceof evidencethat domesticviolencetreatmentpro-
gramswork has not slowed down the willingnessof courtsto sen
tencesuch offendergo treatment,however.This is doubly ironic
when youconsiderthata significantnumberof the mensentencedo
psychologicaltreatmentfor their criminal acts are both physically
andsexuallyviolenttowardwomen.

PREDICTING DANGEROUSNESS

MichaelKelley, who wastreated andeleasedt Bridgewaterin Mas-
sachusettssufferedfrom buth of these disabling conditions. For him
the combination problenwas obviously intractable, given the star
tling speed with whicthe repeatedi- app.lling crimesassoonashe
was releasedfrom the hospital. How could Kelley’s ductors have
failed to know thathewasstill danreroust is their job,is it not?

Forensiexpertsfrequentlyappraisethe potential for violent
behavior.Their opinions may intluence decisions involving
criminal sentencingor involuntary commitmentSndies on
the predictionof violenceare consistentliniciansare wrong
at least twiceas often asthey are correct(Faustand Ziskin
1938, p. 241)

Will this manbeviolent inthefuture,Doctor X? Is he dangerous?

Absolutelynot. He hasbeenin the hospitalsettingfor five years
without any trouble.He has met and interacted with numerous
people in different roles and has not displayed any acting out
behavior.Note how he shyly looksawaywhen confrontedby others.
Heis afine candidate forelease.

Whatdoyou think, DoctorY? Is hedangerous?

As a snake.He has bided his time in the hospitalfor five years,
watchingand waitingfor just this opportunity. Aclever andmanipu
lative fellow, hecan makelmost anyonéelievethatheis a changed
man, apeacefuiman.See howhe slyly dropshis eyeswhenyou look
athim. Throw awaythe key.

Ridiculous? It is not nearly s ridiculons aswhat actually hap-
penswhen psychiatrists and clinicpsychologists areasked to predict
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which hospitalpatientswill be violent in communitysettings after
release.They are worse than chance. Worse than chance! They are
wrong two thirdsof thetime! How canthatbe?

John Monahan,in his 198 book Predicting Violent Behavior,
reviewedand summarizeall the availableresearchon the ability of
psychiatrists and psychologistspredictviolent behaviorOneof the
first wasa largestudy by Kozol etal. (1972)of 592 male offenderst
the Massachusett€enterfor the Diagnosis andl'reatmentof Dan-
gerous Person@ridgewater).Most of the men had committedvio-
lent sex crimes. Over the first "five-yearfollow-up period following
release8 percentof the 386 men predicted not to be dangerous
became recidivistdy committing a serious assaultivact, and 34.7
percentof the 49predictedto be dangerous committeduchan act
duringthetenyear period studiéd(Monahan 198, pp. 72-73).

That8 percentmeansthat only 31 menout of 386 committed
anotherwiolentsexcrime after beingudgednolonger violentor dan
gerousby the professional statemployed forensic evaluator§hat
soundspretty good unless youare oneof the victims of theseviolent
predators How safewould youfeel crossingthe streetif you knew
thateightoutof one hundredimesyou wouldbe hit by a truck?

As Monahanpointsout, 65 percentof the men identifiedasdan
geroudid not,in fact,commit a dangerouect,atleastin the tenyears
they were followedT hatmeanshe forensic evaluators wesgrongin
rwo outd every three predictions ofliscovered violencgAgain, no one
knowshow many actsef undiscovered violence were committed.)

A 1977 study run at the PatuxentInstitution in Maryland
showedthat 31 percentof the inmates recommended faelease
committed anotherviolent act in the threeyears following release,
comparedvith 41 percentof the menwho were judgedto be still vio-
lent. That meansthese forensievaluators werevrong some two
thirds of the time for violent offendergudgedto be eitherdangerous
or notdangerous.

Thesedataare notisolated findingsThey havebeen replicated
in very large studiesn New York and Pennsylvanian a review
article published irthe Americanfournal & Psychiatry in 1984, Mon-
ahan concludedthat thebottomline was," Clinical predictionsof vio-
lent behavioramonginstitutionalized mentallgisorderedpeopleare
accurateat bestabout onethird of thetime"” (p. 11).
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Terrence Campbell, ira 1994 article inthe Mickigan Bar
Fournal, writes," The accuracy with which clinicgludgment predicts
future eventsis often little better than randochanceTheaccumu
latedresearchiterature indicateghat errorsn predicting dangerous
nessrange fronb4% to 94%, averaging about 85%41994b, p. 68).

Why not just flip penniesor draw cardsWhy not put on a
blindfold andchoose without beingble to identify the patientsat
could hardlyhurtanaccuracyate thathoversat lessthan oneout of
threetimes correct.

In 1995 the city of Boston paid out $1 million in a wrongful
death settlemertb the widow of an elderlyman who suffered fatal
heart attack during a police drug raid mistakenlytargetedat his
apartment rathethan atthe neighbors upstairs. Shouldifte fami-
lies of victims of statecertified-mentally-healthyex-criminaldike-
wise be empoweredto sue for wrongful death atthe handsof a
negligentstate?T he family of one of Kelley’s victims is reportedly
suingthe Commonwealtlof Massachusetts.

Sylvia McFarland of Tacoma, Washington,is also trying to
make the state accountable. MsVIcFarland’s "teerage daughter
[allegedly] was stabbeds6 times by a man psychiatristhad calleda
sexual psychopathwho was likely to harm womenif he was free.
Now, McFarland has fileda wrongful death lawsuit accusingstate
correction officials of grossnegligence in releasinphnny Robert
Eggersfailing to superviséhim andthen failingto warnthe commu
nity." The stateis claimingthat the parole boards coveredby judi-
cial immunity (SeattlePost Intelligencer, August9, 1996).

Thereis no psychologicature forthe desireto beatup women,
to rapeand murderthem. The very ideathat psychotherapy today
could even pretendto suchan ability is ludicrous. Yet liberal news
editorialscall endlesslyor evermore“treatment” for these offenders.
This showseitherextraordinary faitfor willful blindness.

It is not just potentialvictims of crazed killers whare hurt by
the fraudulent presumptiothat forensic psychologists capredict
dangerousnesxcuratelylt is alsothe "dangerouscriminalsthem-
selves.Peopleconvicted of violent crimes are sentencedlo death
when psychologicaprofessional¢ell the jury andthe judgethatthe
defendanisacontinuing danger to the community.

In the 1983 casef Barefost v. Estelle, the Supreme&ourtof the
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United States rule@n the habeagorpuspetition ofThomasBarefoot
challengingthe reliability of psychiatricpredictions of dangerousness.
TheCourtturnedhim down andet hisdeathpenaltystand.
Justice Harry Blackmun, writing for the dissentingminority,
providedthe following evaluationof the psychiatrictestimonyat the
trial courtlevel.

Last, the prosecutiorcalled Drs. Holbrook and Grigson,
whosetestimonyextended ovemore than half the hearing.
Neither had examined Barefoot.. . . Dr. Holbrook . . .
informed the jury thatit was"within [his] capacityasa doctor
of psychiatryto predictthe future dangerousnessf an indi-
vidual within a reasonable medical certairityand that he
could give "an expertmedicalopinion that would bewithin
reasonable psychiatrgertaintyasto whetheror notthatindi-
vidual would bedangerouso the degreethat therewould bea
probability that that person wouldcommit criminal actsof
violence in the future thatwould constitute acontinuing
threatto society”

Doctor Grigson. . . testifiedthatwith enoughinformation
he would be abléo "give a medicalopinion withinreasonable
psychiatric certainty as to the psychological or psychiatric
makeupof an individual; andthatthis skill was" particularto
thefield of psychiatryandnotto theaveragdayman’

... Finally, Dr. Grigsontestifiedthat. .. therewasa"one
hundred percent and absoluté chance that Barefoot would
commit futureactsof criminal violencethatwould constitute
acontinuing threato society.

The defense counsel questiondbe psychiatristsabout
studies showingvildly unreliable predictionsof dangerous
nessby psychiatrists.Dr. Holbrook said that he disagreed
with their conclusionsDr. Grigsonsaid he wasnot familiar
with most of thesestudies, andanyway their conclusions
were acceptedby only a “small minority group' of psychia
trists, not by the American Psychiatrié\ssociation.

Because ofthe testimonyof thesetwo overconfidentpsychia
trists,ThomasBarefootwassentencedo death.
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In this case, the APA tiled an amicuscuriaebrief informing the
SupremeCourt that theunreliabiliry of psychiatric predictionsof
long-term futuredangerousneswas an established facwithin the
profession,that two out of three predictionsof violence made by
psychiatristsarewrong— usuallyin the overprediction direction, and
that a layperson withaccesdo relevant statistickan do at leastas
well asa psychiatristand possiblybetter, andthatthe mostthat can
be said about any individual is that a history of past violence
increaseghe probabilitythatfuture violencewill occur.

The majority of the Court was not impressedby thesefacts,
statingessentiallyHey, the APA didn't saythey werewrongall of the
time, only mostof thetime.

Nor was the Court concernedthat the psychiatristspresented
their conclusionsaboutBarefoot— sight unseen-to the jury asmed
icd science. JusticeBlackmun wa®utragedand wrote:

Scientific evidencémpresses lay jurors. They tendto assumét
is more accurate angbjectivethanlay testimony.A juror who
thinks of scientific evidencevisualizesinstrumentscapableof
amazingly preciseneasurementf findings arrivedat by dis-
passionate scientific test short,in the mind of the typical
lay juror,ascientific withes$iasaspecial auraf credibility.

Onecanonly wonder how juriesareto separatevalid from
invalid expert opinionsvhenthe "expert§ themselvesre so
obviouslyunableto do so.. .. Therecanbe no questionthat
psychiatric predictionsof future violencewill have an undue
effecton the ultimate verdict.

Even judgestendto accept psychiatrists' recommendations
about adefendant's dangerousnesth little regard for cross
examinatioror othertestimony.

ThomasBarefoot maynot havebeen a very nicenan.Thereare
certainly a goodmany peoplewho would argue as well that he
deservedo die. But noone,absolutelyno one,shouldbe misledinto
believing that the decisionabout whetherm man shouldive or die
should be basedon the "scientific' opinion of mental healthprofes
sionalsabouthis futuredangerousness. Sutdstimonyis an outand
outfraud andshouldnot beallowed in our courts.
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BUSINESSOF HELPING PEOPLE

It is possiblethat at leastsomeof theinnumerablegysychologicapro-

fessionals involved irproviding rehabilitative therapy andoredicting
dangerousnesi the criminal justice systerr—and quotedin every
newsorganacrossthe land— are simplyignorant about theimeffec

tivenessand inaccuracies Perhaps they arsimply unawareof the
researchthat showsthey areso bad at what theyclaim to be ableto

do. | don't thinkso, at leastnot entirely. | think thatyou will hear
vague citations of metaanalysis studies, assertionsthat the
researchergloing the studiesdon't know what to measurepr vague
claims that new researchis showingsomeeffect of sometreatment
programs,and, of course,that theirown clinical experienceshows
otherwise. Forensicliniciansdon't think that such researchpplies
to them,only to other,lesscompetentpractitioners.

Again, don't forgettoo that we are talking about thelivelihood
of tensof thousand®f mental healtiprofessionals.

Whatwould happenif psychologyadmittedthat despiteall the
rhetoric andmillions of dollars expendedon the developmentof
treatmentprograms,the professionis unableto help sex offenders,
wife batterersor anyothercriminals changeheir behaviors?

Therewould bea lot of peopleout of work. With so muchat
stake|t is too muchto expectthe truth.

It is alsotrue thatpsychologistsaareafraid to tell thetruth about
the uselessnessf psychotherapyecausehey fear that someoneout
theremight commitsuicide who would somehowhavebeen helped
by therapyif only he or shehad not been toldit wasa waste oftime.
In the mistaken beliefthat however ineffectivetherapymay be,at
leastit doesn'thurt anybody,the field of psychology keepsilent
aboutits ineffectiveness even in crucial legal applications diéxert-
orderedsexoffender and domestigolenceprograms.

Remembertoo that scientific evidenceabout therapeutieffi-
cacy doesnot really constituteevidence inthe eyes ofmostclinical
practitioners.Most clinicians feelthat scienceis unableto matchthe
clinical intuitions of the experiencedpractitioner, andnostof them
believethat what theyspendtheir lives doing is not entirely futile.
Thurupim, most Of the m, believe in the rapy.

JohnMonahan,addressingther professional clinicianswrote,
"We shoulddecline to launder for thelegal systemthe social and
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demographidactors that anticipate futurecrime and declineto let
judgesfob off on usthe moral balancingof competingclaimsfor the
offender'sfreedom andhe predictedvictims' safety. .. [The] buck
shouldstopat the judge'sbench notat the witness box' (1984 p. 14).

What the rest of us haveto dec is take ProfessorMonahan’s
wordsto heartandimplement them withoutvaiting for professional
psychologists to shootthemselvein theeconomic footTheyarenot
aboutto dothat.

Theoutragedoublicmustdoit for them.



7
Constructiomof the

PsychologicaChild

The Child andthe Law

| looked at the kids for a moment.They were not something
new. They were somethingvery old, without family, or culture;
prehistoric, deracinatedjcious,with no moresenseof another's
pain than a snakewould havewhenit swalloweda rat. I'd seen
atavistic kids likethis before:homegrownblack kidsso brutalized
by life that they had no feelings exceptinger.Ilt waswhat made
themsohard.Theyweren'tevenbad.Goodandbadwere mean
inglessto them.

RobertB. Parker,WalkingShadow, 1994

JUVENILES,JUSTICE,AND PSYCHOLOGICAL
KNOWLEDGE ABOUTCHILDREN
On Octoberl3, 1994,in acrimethatshockedhe countrybecausef
its callousness anthe youth of the perpetratorsiwo boys—one ten
and theother eleven—dangleda five-yearold boy, Eric Morse, for
five minutesoff the roof of a fourteenstory building in Chicago
beforedroppinghim to his death.The older boystorturedandkilled
the youngeonebecausdewould notsteal candyor them.

Whatis theappropriate coursaf action forsocietyto takewith
respecto suchchildren?

Long before modernclinical psychologyenteredthe picture,
the American legal systemtistinguished between childremndadults
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in assessingesponsibility for criminalacts. When children are
accuseaf crimesit is thoughtnecessaryo assessheir maturational
competenceo stand trialand to determine theappropriatelegal
consequencesf the crimes for childrenof different maturational
levels.

It is generallybelievedthatchildren belowa certainagedo not
have either thenecessarnthought processe®r the knowledgeto
appreciateheir criminal actions, andhat children under apartic
ular agecanhavetheir criminal behavioraltendencies eradicatdy
psychologicaltreatment. The assumptionis that most children,
unlike most adultscan berehabilitated; theycan betaughtto be
better people,to return tosocietyas full, productive, noncriminal
citizens.

For children, the legal issueof the possibility of psychological
rehabilitationarisesnot only in the contextof sentenceput alsoin
the initial determination of competenceto stand trial. Under
commonlaw, achild under theageof sevens conclusivelypresumed
incapableof knowingthe wrongfulnesf crimes.From ages seven
to fourteen, therés a presumptiorof incapacitythatcanberebutted
by clear proof that thechild appreciatedhe quality and nature of
the acts.Again undercommonlaw, a child over the ageof fourteen
is treatedasan adult. Commonlaw has,until ratherlately, appliedin
most states, subjetd statutoryagechanges from state state.In
most cases juveniledefendantsunder the age of eighteen are
processedunder juvenile delinquency statuteshat are set upto
implementthe rehabilitation of the juvenile. Juvenile court, how
ever,canwaive jurisdiction, andauthorizethe trial of a child under
eighteenmasan adult.

If aforensicevaluatorthinksthat ayoung offendecanbereha
bilitated by psychologicakreatment, then thehild is tried not asan
adult butasa juvenile.This oftenmeansdepending orthe state that
he or shewill be out of custody alagetwenty-one after serving time
in ayouthfacility, whichis essentiallyalockedhospital.

Wherethis determinations not a matterof statute, courtsurn
to psychologistdo judge whethera particularchild understand#is
or hercrime—if thatchild is competent—and/orif thatchild canbe
rehabilitatedby psychologicatounseling.

Can psychologists telthe courtwhether the tenand eleven-
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yearold boysfrom Chicagowho deliberately droppethe five-year
old child to his death fromthe roof of a fourteenstory apartment
house areapableof understandinghat theiractionwaswrong?

Accordingto DonTerry,in astory inthe New York Ti nes of Jan
uary 30,1996,the youngerkiller had anlQ of 60 andthe older one
76. Mr. Terry, in reporting these scores othe front pageof his
paperjs apparently suggestirigat theboyswereeithertoo stupidor
too immaturementally to understandhe natureof their crime. Is
that really what intelligence tesscoresof 60 and76 reveal about
these children®@r about anyonelsewith suchscores?

MATURATIONAL COMPETENCE

How do psychologists telif achild hasthe necessargompetencéo
understandhe natureof his or her criminal actionsPlow do psy-
chologists determine, faxample whethera six-yearold child who
attemptedo kill a newbornbabyactuallyunderstandghe conceptof
the permanencef death™Do psychologisthaveany specialknowl-
edgeunavailablgo courtsand the public on the mentalabilitiesand
generaknowledgeof childrenof differentages¥es,they do,but not
asmuchastheysaythey do.

Intelligence Tests

Whenforensicpsychologistare askedto evaluatethe maturational
competencef achild defendant, they oftegive the child anlQ test.
IQ testsdo performfairly well at predictingacademigerformance in
school.Sincethese tests are at bottom gen&radwledgaests—with
age norms—the psychologisis simply determining whetheithe
child hasmoreor lessgeneraknowledgethanotherkids of the same
age.And of thesameracialbackground. Differenéthnicgroupshave
differentlQ norms forhow well childrenof differentagesperform,
on the averagepn the tests,so any such evaluatiomust be inter-
pretedrelativeto the child's own ethnic group.

Doesgiving theten andelevenyearoldchildren from Chicago
such standardized intelligence tedtsl the courts anything about
whether they areapableof appreciatinghe wrongfulnessof their
act?

No. It doesnot. It showedthat both boys performon thelQ
testat a significantlylower level than theirageandracepeersbut it
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tells usnothingabout their understandirg their crime.

To make that judgment,any psychological professional would
haveto do whatany nonpsychologist wouldaveto do—talk to the
boys extensivelyin their own idiom and ageappropriatelanguage;
talk to theirteachers; anthenwingit.

It is hardto imagine what peoplexpectin this line frompsy
chological testsD o theyexpecta testof whetherthe boysknewthat
holdinga child off a rooffourteenstoriesup andthen droppinghim
would kill him?They knew that. Even the terrorized five-yearold
knew that as he screamed andtruggled.Whether itwaswrongto
dosuchathing?Theyknewthat. Theydid notinvite thelittle boy's
motheralong.Whetherthey had the emotional maturityto control
their actions2Whatdoesthat mean? Murderingchild at theageof
tenis not the samething asthrowing a tantrum attwo, althoughl
amsuresomechild psychologists cabefound to saythatit is.

A California casein April 1996involved a violent actby a six-
yearold boythatprovokedanalsisseeminglyfrom half theclinicians
in the country. The boy pulleda four-weekold babyfrom his crib
and beatim nearlyto death withhis fists and astick. T he baby now
suffers severebrain damage.The prosecutor,Harold Jewett of
ContraCostaCounty'sjuveniledivision,wasquoted inthe W York
Tinas thatApril assaying,” The minor knewwhathe did waswrong,
and he did it anyway' and shouldthus carryresponsibility for his
crime' (Goldberg,NW York Ti nes, April 26,1996).

The young assailantwas initially charged with attempted
murder,butthecharges werérst reducedandthenthe prosecution
was suspendedafter three psychiatristsevaluatedthe boy. They
diagnosedhim with various cognitive disabilities, including atten
tion deficit disorder,thatwould makeit impossible forhim to con
tribute to his owndefenseor understandhe trial proceedingsHe
hasbeen"sentenced to live in agroup home under strisupervi
sion and with intensive counselifigm a psychiatrist andhild spe
cialists.

Thesesame pgcholagists will no doubttell you that evenin
casedn which a child was matureenoughto understanchis or her
action andits consequences, amntrolled enogh to perform that
action deliberatgl, the child can stillbe turned aroundif only the
child receivegnoughpsychological counseling.



174 WHORES OF THE COURT

RUINED LIVES AND REHABILITATION

Charles Huffine, achild andadolescent psychiatrigbr the

past 20 years,says that before sentencinggchild criminals
shouldundergosome evaluatiohy judgesand mental health
professionalgo winnow the untreatable from thoseho do

respondo therapy.

"l havea certain sympathy fothe societalbelief that there
aresomeviolent offenseghat are so heinousso horrific, they
ruin achild's life.] amin favor of consequencdsr badacts. . .
But to throwsomeof thesekidsin agarbagéreapof humanity
without an assessmerig wrong. Kids can get into a lot of
dumb things that dontecessarilypredict adult pathology
(Racheimmerman, SeattlePostIntelligencer, Februanb, 1996).

When Dr. Huffine sayssomeviolent actsare sobadthatthey ruina
child's life, heis not referringto the dead childhere.He is referring
to thekillers.

So whatdo psychologistsdo when they are askedto make a
determinationof amenabilityto rehabilitation inthe case ofa child?
They do the samething the restof us would do.Theylook at the
child's family history andmake aprediction informedby demc
graphics.For example children of intact families havea statistically
lower prevalenceof criminal conductthan do children of single-
parentfamilies,so a child from an intact homegets pointstoward
higherprobability of rehabilitation.

They alsolook at a child's pastconductasa predictorof prob-
ablefuture conduct,because everyone knowsatwhatonehasdone
before isthe best predictoof whatonewill doin thefuture (e.g., he
got good gradedor the lastsix years,soit is likely that he will get
good grades inhe nextsix years).Nothingis aperfect predictorbut
thesefactoidsare how we—all of us, pgchologists included-make
our best bets.

Psychologistslike the restof us, alsolook at the natureof the
particular crimethe child committed,andthe morehorrific the crime,
the morepessimistitheyfeel, the moresoasthe child’s age increases.
This assessment isather problematic—asareall pretrial evaluations
thatweighthesignificanceof the crime—becauseéhechild before mal
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hasnot yet beenconvictedof any crime yet the naturef the crime
andthecriminalintentstronglyaffectthe psychologicagévaluation.

The 200-Pound Child and the Neighbor Lady

Edward O'Brienis the fifteen-yearold in Massachusettaccusedof
murdering a neighboby stabbing her somainety-six times. His
courtorderedpsychologicakevaluatorDr. Richard Barnum,no joke
intended,describedO'Brien as an undevelopedeenager (he meant
emotionally sincethe accusedvassix feet fourinchestall andweighed
well over 200pounds) whavasagood candidate farehabilitation.

This conclusion was based on O’Brien’s school history—
extremely poo—on anecdotes from teachers dadily friends, and
on the doctor's interviews witlthe boy, who refusedo discussthe
crime with thispsychological evaluator.

A teacher an@ coachsaid hewasa nice boy. Sowhat?Everykid
in the countryaccused o& hideous crimeseemdo haveinnumerable
neighborsvho saythingslike "He seemedike sucha nice boy," "He
wasalwayssoniceto my Stevie, and"He wasjustaboutto turn his life
aroundby graduatindgrom high school andetting agood job." Right.

What do foolish anecdotedave to do with whether Edward
O'Brienwill be a dangeto the public or whether hewill respondo
psychotherapeuttceatmentNothing. Will hestabanother neighbor
to death?Or, nexttime, a strangerdustgoing with the odds, the
answelis no.Mostmurdererill only once, sd O'Brienis like most,
he'sfinished with murder.But most murdersnakesomewhatmore
sensdahan thisvicious,relentlesslaughteof a helpless womaby this
six-foot-four-inch, 208pound teenageM/ho can understandhat?
Mostordinarypeopleshaketheir headsat somethingdjke thatandsay,
"Theremustbesomethingyoofygoingonin his head.

That'swhat Dr. Barnumsaidtoo. He actuallyhedgechis beton
the questionof future dangerousnes3.he newspaperarticle de
scribing Barnum’s testimonysays,” The report statesthat if it is
proved O'Brien had a ‘consuming preoccupation’ with [thctim]
thatled to a vicious attack,it's reasonabléo concludethat 'this sort
of preoccupation mighbeexpectedo recur” (O'Brien, BostonGlobe,
December9, 1995)That meansf somethinggoofyin his headled
to the attack,thenit's reasonabléo concludethat somethinggoofy
might happeragain. Brilliant.
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Presumption of innocence aside, what special professional
expertiseallowed the doctor to reachthis carefulconclusion?Vhat
special knowledgelid he possesshatyou andl do nothave?How
manypsychologicaktudiesdo you think thereareof adolescents who
stabtheirneighbors some ninety times?

Thereare none,of course.This is the kind of crime that just
doesnot happenvery often, thank God.Anyone, youor | or the
court's psychologisor highly paid defenseexpertswould berelying
on exactlythe same levehndamountof information and intuitiorin
concluding whether this youngller could bestraightenecdut and
seton theright path.Your guess isassgoodasmine.Your guesss as
goodasthatof the official psychological evaluator.

We havealreadyseenthat psychological evaluatorsannot pre
dict whowill dowhatin thefuture, notevenwho will be violent and
whowill not,so whomdo thesewell-paid professional evaluatocs a
youth’s amenabilityto rehabilitation think they are kidding?

Two of the doctors atO’Brien’s pretrial hearingtestified that
whether Edwargbrovidedinvestigators witltlear,accurate, and cen
sistent accountsf his actions shoulde takenasan indicatorof his
probableresponsiveneds psychotherapyl heir thinking apparently
is that it is easierto turn a truthful boy from the path of multiple
murder than a lyindefensiveone.

This isn't science.lt is a farce. Child clinicians do not make
their evaluations andecommendationsasedon soundpsychological
science.They makethem out of the liberal philosophythat views
bothchildrenand criminalsasvictims of their familiesandof society,
andthechild criminal doubly so.

Courtorderedpsychological evaluationsf children generally
find thatnearlyall of thechild criminalsarenotsufficientlymatureto
stand trialasadults, and, secondnd not surprisingly,that nearlyall
of these children are amenaltte psychologicakreatmentas well.
(Whenevepsychologistare askedwhetherpsychologicatounseling
is agoodand needful thing, thesayyes.Naturally.)With such acul-
tural philosophywhatelse wouldthey find?

Psychologistsannotmake"expert determinationsf whether a
child canberehabilitatedof whether achild will beresponsiveo psy-
chotherapyany more than thegan make"expert judgmentsabout
children'scapacityto understand therimesof which they areaccused.
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If societyfeelsthatsuchdeterminations areecessargndusefulto its
ends,thenlaypeoplemustbite the bulletand makethose determina
tionsthemselvesvithout the spuriouassistancef pseudeexpertise.

The Ineffectivenessof Psychotherapywith Children

The ten and eleveryearold boysin Chicago whodroppedthe five-
yearold boyoff theroof to his deathbecauséewould notsteal forthem
weresentencetb juvenile detention untitheageof twenty-one.

With their attorneysand advocatesnsistingon intensivepsyche
logical counseling fothe boysinsteadof punishmentthe Department
of Correction®fficials assured everyortbat psychiatrictreatmentwill
be availableto these"troubled' children,and the judgein the case
demandedhatshereceiveadetailedtreatmenplanwithin two months.

Why? Whatis the point?

Psychotherapeutiteatmentcannot ameliorateventhe quite
mundane problemsf ordinary children wheeekhelp ontheir own
or becausef their schoolsor parentsWhat possiblechance doeg
haveto "cure' a disregard folife so callousthatit resultedin the
murderof asmalland helplesgounger child?

It soundsgood to say,"” Oh, my gracious,thosekids needhelp.
We havegotto getthemsome helpGettheminto counseling: But
it is all romanticizedpoliticized nonsenseT hereis no therapythat
curesjuvenilemurderdisorder.For childrenthereis no evidencehat
therapyworks everaswell astalking about sports.

In a 1992 review of child therapyboth in clinical trials and in
professionatettingsJohnWeisz,Bahr Weiss,and colleaguegound
that in naturalistic therapy settingshild psychotherapyas not been
shownto have anyeffecz at all eitherfrom the point of view of simple
statisticakignificanceor actual clinical effectsn the mental healttof
children. That meansthat we actually have no evidence,not even
weak evidence,that child therapy,recommendedy every advice
columnistin Americaand requiredoy our judgesand courtsacross
theland,worksatall.

"What Works" in Juvenile Treatment Programs

Krys Lloyd is anartand poetry therapist ab Departmenbf
Youth Servicessecuretreatmentfacility in Westborough,
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[Massachusettsg home for violentdolescent offenders. She
teacheyoungrapiststo glimpsetheir own frightenedsoulsin
the heartof a rhymed stanza. Shgives tough, seemingly
impenetrablegang members permission paint theirown
fears.No one judges.No one accusesBut everyone learns.
(Smith,BostonGlobe,May 24,1996)

There are dozens—thousands-of treatment programs for
juvenile offenders. Anyone involveih the juvenile justicesystem,
when askedaboutthe effectivenes®f these programswyill tell you
that,sure, somef themarenotvery effective put thatis not true of
all of them. Justecently,in Octoberl994,the Departmenof Justice
published &big report,aguideto "whatworks! How could they do
thatif thereis no evidencethatrehab programs foyoungcriminals
work?Goodquestion.

Anyone whoseeksobjectiveinformation on the effectivenessf
all those compassionate, taxpayendedchild rehabilitation programs
would dowell to contactthe Departmendf Justiceto request a copgf
thatreport, What Works: Promisingnterventionn JuvenileJustice.

Thenaivemight believethatareporton juvenileoffender treat
ment programs entitled/Vhat Works might actually bean evaluative
study of the outcomesin termsof recidivism,future schooling, and
later employmenbf the youthsservedby these rehabilitation pro
grams.lt is not.

N o objective or statistical evaluativanalysiswhatsoevemwent
into thereport.As the principal investigatorlmogeneMontgomery,
putit:

Limited in our efforts to conductan extensiveevaluationof
eachprogramwe designecdh researchmethodologythat first
identified essentialomponentsf effectiveprograms. .. We
then asked 3,000 experiencedudges, court administrators,
and chiefprobationofficers to nominateand rate programs
they had recentlyused.We then sensurveysto the adminis
tratorsof the nominated program¥he resultsof our efforts
comprised¥hat Works,a program directorthatcontains425
nationally nominategrograms(Montgomery lorbet, Malloy,
Adamcik,Toner, andAndrews1994,p. ix)
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It is clear that it is not just clinical psychologistsvho don't
understandcience.

What is the likelihood that program administratorsvho
receivedasurveyfrom the Office of JuvenileJustice and Delinquency
Preventionaskingthemto evaluatethe programsthat provide them
with a living would send back the questionnairesaying their pro-
grams werewasteof time and taxpayershoneyZero.

Program administratorgsshenaskedto evaluatetheir own pro-
grams, repeatedly reportdtiat the programswere working quite
well for animportantnumberof troubled youthsThey communt
catedthesefindingsto the Deparunenof Justicewhich put them in
its reporton What Worksin the kid rehabbusiness.

Many program administratorfailed to provide the Justice
Departmentvith the requested information otosts,but calculating
from the datathatwere made availabl&r programsbasedon psy
chologicalcounselindindividual,group,or family counseling)of the
offendersthe average stais aboutten months, andhe averagecost
perday isabout$115 per child.Thatworksout toabout $34,000 per
child to rehabilitatethe child throughpsychologicatounselingT his
despitethe fact that psychotherapypasnever been showto work
with children.

Thirty-four thousand dollars pehild acrossten months times
the thousandsindthousand®f youths remandetb these programs
is far too much moneyto throw away through this hallof-mirrors
exercisén intellectualdishonesty.

Judgedelievein thevalueof these programiecausehey sen
tence childrerto them,andno judgesin their rightmindswould do
thatif theyhadnot beengivenreasorto believein theirvalueby the
peoplewho administerand evaluatéghem.

Probationofficers likewiserely on the psychological profes
sionalswho maketheir livings in the youthrehabilitationbusiness.
And thosepsychological professionalsill be thelastto disparage
either theeffectivenesf the treatmentrogramsor their own
skill at evaluating and effectingthe rehabilitation of youth
offenders.

We continueto believethat this kind of treatmentworks, and
our relateddesireto treatchildrenas lessesponsible fotheir actions
than adult¢eadsto otherproblemsaswell.



180 WHORES OF THE COURT

THE MYTH OF COURTROOM TRAUMA

Todays newsreportsarefilled with account®f trials wherethe judge
hasbefriendedhe youngaccuserdroppedjudicial ropes infavor of
lessformal raiment, andllowed the child to testify with his or her
psychotherapisteatedup on the witnessstand, holding hands with
thealleged victim.

The particularof any individualcaseaside are setupske these
fair trials?In afair trial, the prosecutorsvould be trying to proveto
the judge and the jury that thechild wasinjured or kidnappedor
whatever andhat thedefendanwasthe perpetratorT he courtitself,
andthe judgeof that courtjs notsupposedo takea position on guilt
or innocence untithe evidencas heard.

But what is happening incasesinvolving children accusing
adultsof terrible things®hy are psychotherapisteatedup on the
witnessstand holding hands witthe testifying children?Because
child psychologists—who mustknow—saythey should.

Thechild psychologisten whomthecourtsrely havenumerous
ideas for helping supposedly fragilechildren navigate the legal
system.Severalof the proposalsare designedto spare childrerthe
supposedraumaof testifying in court faceto-face with the people
theyhave accuse®neproposal ighatchildren shouldeallowedto
testify on video,another thathildren shouldtestify in the judge's
chambersor behind soméind of screenpr via closedcircuittelevi-
sion.It is frequently suggestedthatchildrennot becalledto testify at
all, orif calledto testify thattheynot be subjecto crossexamination.
In theflurry of proposaldo protect children fronallegedtestimonial
trauma,the memoryof the child testimony inthe Salemwitch trials
seemgo havebeenlost to themistsof time.

In theinterestsof further protecting children frontourtroom
trauma, somgudges havenventedother novel trial proceduresin
the Massachusetts trialf Fells Acre daycareworker GeraldAmi-
rault, Judge Elizabeth Dolammovedher judicial robesduring the
trial and,in her streetclothes, satdown nextto the children who
were seatedn front of the jury box flanked by their parentswho
servedasascreen betweethe childrenandthe defendant.

The idea behindall these protective procedurestiee under
lying psychologicahssumptionthatchildrenwill be severeljtrauma
tized by open courtestimony androssexaminationthat confronting
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the accusedaceto-face,and beingchallengedby a defensettorney,
will subjectthe child to a traumaasgreatif not greaterthanthat of
the originalexperience.

Researchand Reality

How dopsychological expertknow thattestifyingin courttrauma
tizes children?They don't; they just think it does.Their clinical
intuition tells themso. Is theregood, solid researcto supportthe
beliefthattestifyingin courtdamageshildrenpsychologicallyNo.
Is there goodsolid researchio support thebelief that testifyingin
court is worse for a tenyearold than for a twenty-yearold? Is
worse for a child than for an elder?That a tenyearold child
recountingmolestatiorwill bemore"damagetithanatwenty-year
old womanrecounting rape, more damagedthan the frightened
eighty-yearold terrorizedand beatenn a home invasionNo, no,
andno.

Let's be clearabout this.Testifying in court about something
horrible thatsomebody terriblelid to you is a lousy, rotten expert
ence.lt is extremelylikely thatit will makeyour heartraceand your
blood poundandthe sweatpour off you. You maywell havehorrible
nightmares.You will drag your feeinto the courtroomavoid the
eyesof the defendantandfeel diminishedandcheapenedy the tac
tics of the defenseattorney.This is true whatever yourage.There's
nowayaround it.

It is perfectly reasonableéhat parentsand prosecutorsand
courts—even psychologists-want to spare childrerthe unpleasant
experienceof testifying in court. Butin their questto sparethe chil-
dren, theyhavefurthersabotagedhe entirdrial process.

Traumatizing Our Justice System
Protecting achild from the supposedtraumaof confronting and
accusingan allegedperpetrator in cournpresupposethe guiltof the
accusedprotectingthe child from the defendanfpresumeshat the
defendants guilty of the crimes beforehe trial is heard.Thewhole
trial is asham.

Are psychotherapistseated nexto witnesses supposew be
invisibleto juries?Are jurors supposetb beunawareof their suppos
edly protective role”Are they supposetb disregardasirrelevantto



182 WHORES OF THE COURT

guilt or innocencethe supportivebehaviorof parents andudge?s
there astandardbenchinstructionto thateffect?' The jury will disre-
gardall of the extraordinaryneasuresakento protectthis innocent
child from thatdangerousindguilty defendarit?Of coursenot.

An assessmeif the guilt of the defendants the reasorfor the
trial, but thewhole arrangementells the jury that thedefendant
cannotbeinnocent.lt tells the jury thatthe defendantwurt the child
before ands likely to hurt the child all over agairin the courtroom.
Are jurorspresented witlBuchbiasedtrial proceduresvencapableof
consideringhe ideathat theaccusationsnay havecomenotfrom a
basisin factbut from overzealouprosecutor®r evenfrom the sup
portive psychotherapist-an increasingl}common occurrence these
daysHow could they bewhenthe judge hasnadeit clearthat heor
shebelieveshat thetruthful child mustbe protected from traumatic
contact withtheguilty defendant?

Whatdoesthis do to theright of the defendanto afair trial, to
the presumptiorof innocenceandto the assumedmpartiality of the
judgeAt completelyobviategshem.Thetrial is biasedthe defendant
is presumedo be guilty before the prosecutiomas everbegunto
makeits case,and the judge hasalreadyreacheda judgment before
the trial evenopensAll of this becausgsychologists convincetthe
courtson the basisof nothing more thamyth thatchildren are per
manently damaged psychologicallpy testifying againstaccused
abusers in court.

Thereis noreasorto believethatappearing ircourtasavictim,
awitness, Or asubjecf disputewill traumatizeachild. Thereis con
siderableeasorto believethat theextraordinary measure undertaken
to protectchildren from this hypothetical traumbasseverelytrau-
matizedour justicesystem.T he myth of courtroomtrauma for chi
drendoesnot exist on its own. It derivesdirectly from the broader
clinical myth, the myth of thefragile child.

MYTH OF THE FRAGILE CHILD

Themyth of thefragilechild derivedrom the coreclinical belief that
individualsare createdessentiallypy the forcesacting uponthem—
principally parents put alsothe largersociety—andthat the process
of formationis fraught with peril forthe child. Almost anythingcan
and doego wrong.T hesmallest mistaken thepartof the caretaker
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forever damnshe child in some indefinableay. Clinicianshold that
thefateof the child liesin the handsof the caretakerbut the grip of
the parental hanan the child's collar of fate is aboutassureasa
grasponwater.

Theoverwhelming majorityf clinical psychologistbelievethis
myth to be true in the absenceof any evidencehat it is so, and,
indeed, even in the face of evidencethat the oppositeis true.
Research shows ovandover agairthe resiliencyand adaptabilitgf
children evenin the face of horrific—if all to0 common—experi-
encedike war, mutilation, starvatiorlpss of family destructiorof the
home,andsoon.

Even brainfunctioning in young childrenis quite adaptable.
Children quite oftenrecoverfrom brain injuries that leave their
elders impaired folife. We don't getessvulnerableco mental injury
with increasingage,we get much moreso. Resiliences a character
istic of youth.

Sowhy do the child clinicianshavesucha differentview of the
vulnerabilityof childrento psychologicainjury? Partof the answer
may be that thechildren clinicianssee every dagre childrenwho
havebeennoticeablyhurt by something intheir lives, childrenwho
for one reasonor anotherare having trouble functioningwell at
homeor in schoolor in the largercommunity.A steadydiet of hurt
children mightwell makeonefeel thatall children arefragile crea
tureswho areeasilyhurt.

How did psychological expertget courtsand lawmakersto
believethe myth of thefragile child?Thatwas easyJudges, proseeu
tors, attorneysjuries, and parents—we all live in the sameculture,
andbecauseave do, we all buy into thesesamepsychoculturainyths.
We all buy into the belief that"childreri' —legally defined—are not
responsible fotheir commissiorof criminal actshowever viciousr
violent, thatlegalchildren are indefinitelynalleable and casasilybe
rehabilitatedby the trained psychological professionalthat *chil-
drer’ canandwill be irreparaby traumatizedn court—thateven
testifying canshatter theglassof their psychologicabeing,and that
all childrenatbottomareessentiallyasfragile asglass.

We believe thesemyths, and the ramificationsfor our justice
systemhavebeenextensive.

The worst myth that has been perpetuatedthrough the
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unremittingofficesof the professional psychologist that notonly
are forensievaluators—in their variousguisesof socialworker,child
psychologistand psychiatrist—speciallytrainedto unerringly detect
whatis goodor badfor the mindsof children, but thatthey haveas
well the powerto readthoseminds,to peerinto the soulsof children,
andto seetheir certainpastsandtheirlikely futures.

Preyingon theunderstandabl&arsof parents and concerio$
justifiably interestedsocialpolicy makers professionathild evalua
tors havebeennot only greatly but uniquely empowerégt our leg-
islatures to "advisé our courts—with an iron hand—on the
determinationof anyandall factsrelatingto childrenasvictim or as
witness.

MYTH OF THE WHOLE TRUTH AND NOTHING

BUT THE TRUTH

This extraordinary empowermenf the self-styled child experthas
hadseverakeriousconsequencdsr our justicesystemPolice, pros
ecutors, andudgesare left withvery little choicebut to acceptthe
word of theseexpertsaboutthe psychologicahature and functioning
of any and all children, both generallgnd individually. Thus, we
havelLarry Hardoon,a lead prosecutor in onef the Massachusetts
Fells Acre daycareabusecasespn nationaltelevision, makinghe
unaccountablelaim that childrendo not,cannot,andwill not make
falseallegations about anythirgvenfaintly sexualor, indeed, about
any veryimportantmatters.

Why did he say that? Becausethe statecertified child psy
chologyexpertstold him it wasso.He wasn'tmakingit up. He was
relying onexperts.

Are the expertsright? Do children make false claims about
vitally importantmattersTan they®ill they?

Of course thewill and theycanandthey do.

Believethe Child Experts

Consider somef the claims children madein a few of the more
prominentday careabusecaseshatcameto trial overthelastdozen
years.Childrenin the McMartin Preschootasein California,under
the tutelageof socialworker Kee MacFarlane of Children'sinstitute
International, accusedvarious membersof the McMartin-Buckey
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family who workedat the schoolof killing animals; killing babies;
molesting childrenin hot air balloons,on distantfarms,in ceme

teries,andin tunnels undethe school.Someof the nonexistentun-

nelssupposedljed to cemeteriesin the Little Rascalslay carecase
in Edenton, North Carolina, childrenaccusedcenter workers of

throwing childreninto sharkinfested waters, taking them on trifgs
outer space,and worshippinghe devil. In the Massachusettsells

Acres case,pediatric nurseSusanKelley reported on"disclosure’$

from the children that they were attackedy a robot,forced to eat
frogs, and were molestedby clowns, lobsters,and sharp pointed
sticks.

Prosecutors took thesasedo court becauseheyweretold by
child professionaldhat the allegationsof the children weretrust
worthy. Theyweretold that the children'sstatement$iad beensys
tematically and reliably validate&nd their behavior carefully
analyzedby theclinical intuitions of theseselfsamesxperts whaare
fully interrogatedthe children usingspecial psychologicachniques
knownonly to thetrade.

Everyonewhois involved everperipherally withcasesnvolving
allegationsdy children musteadthe 1995book Feopardy in the Court
room: A Scientific Analysisd Children’s Testimonyby StephenCeci of
Cornell and Maggie Bruck of McGill University. The authorsdo a
painstakingob of reviewingall relevantresearchon the subjecof
children's testimonyincludingtheir own newresearch, andescribe
clearlythe typesof conditions and techniquélsat canlead children
to make falseaccusationsT heir positionis objectiveand their tone
nonpartisan, butheir research findings are undeniablé.would
seem impossibléor any clinician havingpncereadtheir researcho
again makethe statementhat children do not make false claims
abouta whole rangeof matters, includig importantmatterslike sex
anddeath.

TheJune 1995 issuedf the journal PsychologyPublic Po/icy and
theLaw alsocontains more thaadozen notto-be-missed articles on
the suggestibilityof child witnessesT'hesetwo offerings,plus a host
of otherrelated publicationdeaveno one anyexcusefor repeating
the mythologicalnonsens¢hatchildren arencapableof makingany
statementshatare anythinghortof the truth, the whole truth, and
nothingbutthe truth.
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It is very strange All parentsknow that childrenwill make up
stories about anything, yethenit comesto flamboyantritual abuse
allegationsparentabwarenesef realityis blankedby ared curtainof
fearand anger and horror.

It is quite easyto understandvhy parents dependn theexpert
opinionsof child ps/chologiststo help them judgewhat didor did
not happento their children, justasit is quite easyto see why prose
cutors, police, angudgesrely on theword of these expertdt is
even easyo understandvhy the media welcomdéamboyantallega
tions involving youngsters-it sells. But why do so many clinicians
believeabsolutelyin the unfailing veracityof children?And believe
me,theydo.

(It shouldgo without saying—but in today'shighly chargectli-
mateit does not—thatthereare countless childremhose accusations
of abuseare completely, tragicallytrue, and unknown number®f
childrenwho do not speakup becauseheydo notknow whatto say,
or they don'tknowwho will help,or theydo not think thattheywill
be believed.t shouldalsogo without sayingthat beliefin hot air bal
loon and cemetery tunnel molestatias prima facie evidenceof a
serious problenm anadult'smind).

Why did the psychoexperts who interviewdtie children in
thesecasedelieveso manyutterly outlandish angbhysicallyimpos
sible allegationsTheir wholehearted acceptanoé the children's
claimsis entirely different from thenetaphoricabeliefaccordedoy
cliniciansto their unhappyadult clients whoclaim—with no phys
ical evidence whatsoeverthat as teenagers they were repeatedly
raped and forcetb bear infantausedassacrificesin Satanic abuse
rituals, that their brotherkad testicles surgically removed for ritual
use,that they regularly disinterand hackup corpsesfrom grave
yards, ando on.Adults whomakesuchclaimsmaybe experiencing
a "personal, subjective realityot sharedby others’ clinicianssay,
but the equally outlandishclaims of the children are as real as
real gets.

Clinicians believe the claimsof children becausethey believe
that children cannotlie aboutvitally important matterslike sex or
deathor mutilation. Moreover, theyelievethatthey cannotbe led
to make falsallegations abowguch cruciamatters either.

Is that true? Canchildren be ledto make false claimsbout
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somethingasintensely personas,for example,aninjury to the self?
Sure theycan.

In a. .. seriesof studies, Dr. Ceci anbr. Bruck and theircol-
leaguesaskedseveral classroonms preschoolerso remember
things theyreallyhadexperiencedsuchasanaccident requiring
a doctor'svisit and stitches.They were also told to think of
eventshat hadnever happenedlke getting ahand caught ira
mousetrap andavingthetrapremovedatthe hospital.

Once a week an interviewerasked children individually
about bothevents.Whena child said thatan imaginary sce
nario like the mousetrap accidertad happenedo her, she
was askedaboutdetails, suctaswhat shewaswearing when
she wento the hospitaland who wentvith her.... [B]y the
seventh weekabouthalf were claiming they'doeenhurt by
mousetrapsNot only that, butsomeof the storieswere as
detailed,coherentandemotionalastrue recollections.

Theseexperiments showhatsuggestivejuestioningabout
eventsthat neverhappenedancontaminate younghildren's
memorieswith fantasiesln the real world beyondhe psy
chology lab,Doctors[Stephen] Ceci and Maggie Bruck sus
pectthat thesamething happenedo childrenin the day care
scandals.

In [another]oneof their experiments several preschoolers
got a routine checkupfrom a doctor whoavoidedtouching
their genital areasAll the childrenwere thenaskedto show
howthey'd been examinda) the doctor, and theyere given
dolls with sexual parts to help them explain. In response,
manysaidtheyhad been toucheskxually.Somehit thedolls'
penises, vaginas, and anusasstuckspoongnto the orifices;
theysaidthe doctorhaddone thesameto them.Whenchat
lenged,one continuedto vehementlyinsist that the doctor
had touched her abusively. Playing with the anatomically
detailed doll hadapparently alterecher memory. (Nathan,
Redbook, April 1996, p. 14)

In anotherstudy theycall "Misled Preschoolers, Ceci andhis
colleaguedookedat theeffectsof bothnegativestereotyping angug-
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gestivequestioningon children’'sreportsof events.They found that
three tofour-yearold childrenwerequite accuraten reportingwhat
did and didnot happenduringa particulareventat their preschool—
thevisit of a strange adulhamed Sam Store when completelyneu
tral techniquesvereusedby adultsto querythechildren.

But whentheyoungoneswere subjectedo bothrepeatedneg
ative, stereotyping ando suggestivequestioning, 72 percentd the
three tofour-yearolds reportedhat they hadseen"Sam Stone¢' commit
clumsy actshedid notinfact commit.

When challengedmost,but by no meansall, of the childrenin
these groupdackedoff from the false allegations(Children Today,
Ceci andde Bruyn, 1993).

Gettinga hand caughih a mousetrap, beingbusedoy a pedia
trician, seeing a strangedult damagea book and atoy—theseare
claimsnot thatdissimilarfrom those being madey children in their
testimonyin ourcourtseveryday.

Theseresearchers explaithat althoughthere areno reliable
figureson thenumberof children who endup participatingin family
court or criminal justice proceedings, an extrapolatidnom some
recentNew York Statedatato the entire nation suggestghat this
numbercould bein thevicinity of 100,000.

If oneaddsto this 100,000 figurethe large numberof non-
abusecaseghat resultin children participatingn court pre
ceedings[e.g., as witnessesto domestic violence, road
accidents, playground injurieshen their participation in the
legal system rises consideratlhus, it hasbecome common
to seeyoung childrerprovidingtestimony ina rangeof cases,
from custody disputeso felonious murders.(Ceci and de
Bruyn 1993,p. 5)

It is very importantthat we understandhe limits of children's
testimony, particularlyheir vulnerabilitieswhen they arsubjectedo
adults withan agenda.

Human Lie Detectors
Are clinicianshumanlie detectors® o clinicians believehe claimsof
childrenbecause¢heyhaveaspecial capacityo tell when childrerare
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telling the truthand whentheyarenot? My undergraduatesaythat
experienced clinicians would knoilv children were lying. Are they
right?

To find out just how good cliniciansreat detectingthe truth,
Ceciand his colleagues showdlde "SamStoné' storyvideotapes of
children,fabricatingor telling the truthaboutvariousthings,to more
than onethousandpsychological experts, araskedthemto pick out
which waswhich. How did theydo?Wastherean impressive display
of unerring humarie detection,making anyfuture machine obsolete
beforeit even seethelight of day?Au contraire.

Ceciand deBruyn explain:

Someresearcherlaveopinedthatthe presencef perceptual
detailsis indicativeof true memoriesasopposedo confabu
lated reports. Inthis study, howeverperceptuatietails were
no assurancehat the reportvasaccurateln fact, it wassur
prising to seethe numbeiof false perceptual detailshildren
in the stereotypeand suggestioncondition provided to
embellishthe non-eventsle.g., claimingthat SamStone took
the teddy bearinto a bathroomand soakedit in hot water
beforesmearingt with acrayon].

So strikingly believable weretheir reports thatve pre-
sented videotapes these interviewt researcherandclini-
cians who workin the area of children's testimonial
competenceto see if they could discriminateerroneous
reportsfrom accurate ones.

We did this at two recentconferencegthe AmericanPsy
chologyLaw SocietyBiennial Meeting, San Diego, March
15,1992;anda NATO AdvancedStudyInstitute, Italy, May
19, 1992]. The results wergthe sameat both conferences:
Themajority of theaudience gait wrong—very wrong.

The audiencewas shown the videotapesof the children
giving free narrativesduring thefinal interview. They were
instructed towatch the tapes carefullyand decide whiclof
the childrenwasthe most accuratenext mostaccurate, etc.,
and to rate theirconfidencein the accuracyof eachof the
child's statementsThey were not told whether the children
sawSamStone do things, butereaskedto decidefor them-
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selveswhich of the thingsthatwere allegedoy the children
actually transpiredluring SamStone'svisit. Sinceso manyof

the childrenclaimedthat Samripped thebook and/orsoiled
the bear, mosof theaudienceassumedhatthese eventiust
havetranspiredptherwise theyoundit hardto imaginehow
so manychildrencould makethe samencorrectclaim.

Expertswho b researchon children's testimonial competence,
provide therapy o children suspectedd having beenabusedand
conductlaw enforcementrterviews of chid victims, all failed to
detectwhich children were accurateand which were not, despite
being confident in their opinions.The children's reportswould
fool anyonewho thinksthatit is easyto detectayoungchild's
false report, contrary to claims from somequarters.The
reasoris that, unlike the typical study inwhich a child is pre-
senteda single erroneousuggestion, thesehildrenreceived
persistenandintensesuggestionshat built on aprior setof
expectation§.e., stereotype).

We believe that this ingredientis more similar to what
transpires insome actuatasesjt is commonfor child wit-
nessedo be interviewedmany times prior to beinggiven a
formal, videotaped interview with anatomical dodis,to tes-
tifying in court.Thisis thefirst researctio examine ovetong
periodsof time theeffectof persistent, erroneogsiggestions
thatare consonantith children'sexpectations.

Thus, the proceduresve employed occuralbeitin altered
form, in actual therapysessions andaw enforcement/CPS
[child protectionservices]nterviews We patterned ouexper
imental manipulations after materiglsat we have collected
over the past decadérom court transcriptsand therapeutic
interviews. (Ceci andeBruyn 1993,pp. 5-6; italicsadded)

The experienced psychological expewsreworsethanchance
at detecting wherthe children were lying. Worsethan chance! How
could anyone bevorsethanchance®nly by believingthatchildren
tell the truth,nomatterwhattheysay.

Belief may bethe defaultvaluethatmakesour societyfunction,
but it is a seriousroadblockin the pursuitof scientific impartiality,
notto mentiona little shorton reality testing.Our parentdie to us,
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our childrenlie to us.Our teachersie andour students lie, and s#o
our patients. Webelievethemall. Most of usare reluctanto admit
we can be suckeredputwe know in our heartof heartsthatit is so.
Cliniciansbelievein their hearbf heartsthatit is not so,thatno one
can suckethe trained psychotherapi§heyare wrong.

What do cliniciansdo when they are confrontedby a child's
allegationsso bizarrethat no clinician—except perhapsthe space
invaderspecialistrom Harvard—and no parentwho was not also
completelydelusional, coulgossibly believehemto be true?To the
restof us, patentlyfalseallegationsvould suggesthat thechild was
not telling the truth, the whole truth, and nothingbut it. Not to the
clinician.

PsychologicalTrauma Tales

Psychologistsushin to explainthatfantastic, unbelievabkories are
the way childrendealwith trauma.Their psychologicatraumatales
areasinventive andasinsubstantiabsthoseof theimaginativechil-
dren.Theystrongly resembl theiradhoc logic the creativeinven
tions of defense expertsalleduponto defendthe indefensible—like
the Larchmont murdeof the two innocent,helplesstrangers.

Clinicians offer scenariodike these:The child will invent a
clown or arobotto distancehimselffrom theimmediacyof the trau-
maticevent.T hechild will embechisor herterrorwithin thecontext
of alessfrightening,morefamiliar fantasylike atrip to outerspaceor
Halloweeninspired cemetery stories. Floating imat air balloonis
just a metaphor fodissociationFor a child, penetration wittknives
andsticksis justapsychologicametaphorAnd soon,andsoon.

Is thereany evidencehat thesecreative fictionsof the clinician
aretrue?Noneat all. But the lack of evidences not noticed by the
clinician. Thesurface plausibilitygiven culturalpsychological assump
tions,makedor agoodandconvincingstory. Nothingmoreis needed.

How can anycourtlet acliniciansit upon thewitness stand spin
these yarns, andaimto beableto read children's minds infallibly?

"PenisesAre Gwoss
Theright mind-setcancreate criminally damagireyidencdrom the
most innocuousf children'sconversation.

"Penisesiregwoss.”
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That was out of the mouth of the five-yearold daughterof
friends. Now where might thathave comefrom? There are four
males in her house, sdhere are several possibilities. Maybé
prompted it.]| broughthomeso-called anatomicallgorrectdolls to
see howshewould reactto them. She immediatesaid,” That's eoy
andthat'sa girl." "How do you know?' | asked.She reachedown
and grabbedhe male organ andsaid,"Becauséde hasa penis.Boys
have penises!"How doyou know? "Becauseny daddyhasa penis.
I've seemmy daddy's. Wasthattrue?And is the sightof a penissuffi-
cientto promptthe commenthatpenisesre gross?

Severaldaysbeforethe commentwas made,both thelittle girl
and | had beensubjectedto an eyelevel view of my dog's penis.
Remy—the dog—had beensitting atthe topof the stairson which
the child and | satpartwaydown, puttingon our boots before going
outsideThedog sat, utterly unconcerned, quiteawareashis penis
moved rhythmicallyin and out of its sheathas he breathedOne
mightsaythatit waskind of gross.

Wasit the dogthat promptedmy neighborchild's remark?0r
the absurdlyappendedRaggedyAndy dolls? Who knows? Maybe
otherchildren in her preschotbld her penisesaregross. Maybder
eightyearold sister toldher. Maybe"gros$s was her wordof the
week.Whocan sayNotyou. Notl. Not any"child psychologist!

However,put this little conversation in the minof child psy
chologistswith agendas—financial,emotional or political—andyou
have real trouble. They can take suchutterly innocuousstuff and
destroyfamilies,reputationsandlives.

Parents and prosecutdravelittle choicebut tobelievethatthe
professional childexpertknows what he or sheis doing, that the
expert must indeetavetrustworthy instruments and highly trained
skills for determinirgy reliablestatements anelvidenceof crimeswit-
nessednd sufferedy children.Theydonot.

Some of these professionalgdelude themselvesnto thinking
that they havea specialgift for the taskthey haveundertakenSince
somany cliniciangelieveabsolutelyin theirinfallible powersof clin-
ical intuition, they mustbelieveaswell in theirintuitions about chil
dren. Someof them too must deliberatelystifle the doubts about
theirinfallibility thatmustinevitablycropup evenin themost credu
lous and sel-deludedmind. Sometimesoo it seemsthatif people
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greatly fear a particularoutcome—like letting a child abusergo
free—theywill do anythingto stopit.

Sometimesny studentssay, "Well, something mushave hap
penedthere,so they musbe guilty of somethingevenif it is not sex
in cemeterieor hot air balloons! Andrew Vachss,an attorneyin
New York who represents children, wroie the November3, 1996,
issueof Paradethat gettingconvictedis no big dealfor aninnocent
adultbecausehe convictioncanalwaysbe reversedH e did not him-
self volunteerto spendten yearsin prison forthe causeput hehad
no objectiondo othersdoing scasan acceptabléevel of damage col
lateralto successfuprosecutionsf the trulyguilty.

Seekinga greater good thajustice is following a dangerous
path.

And a Little Child Shall Be Led

StepherCeci andMaggieBruck’s researclshowsclearlythat manyof
the questioning techniquexd parentspsychologistsandprofessional
investigatorgan leaddirectlyif notinevitablyto falseaccusationdn
their book, they demonstratéhat the beliefs and biasesof inter-
viewerscanstrongly influenceboth thebehaviorof the interviewers
andthe eventualstatement®f the children andthat repeatedques
tionscan cause child to changevhathasbeensaid(e.g., Why is this
man still asking the samequestion?l guessmy answermust be
wrong). They showtoo thatdescribing asuspecin stereotypically
negativeterms (clumsySam Stone)or claiming that other children
madeallegationscan increasethe instanceof abuseclaims, that the
statusor authority of the person doinghe interviewing mightbias
the contenof whatthe child says.

Lastly, butveryimportantlysinceit isa common techniquesed
by clinical psychologistso "refresi memory,theinstructionto chil-
drento think hard aboubr visualizean alleged event cabring that
eventto life in thechild's mind whetherit actuallyoccurredor not.

Ceci andBruck believethatevenquite young childreranoffer
valuableandreliable testimonyif they arevery carefully questioned
by adults who areboth well informed of the dangersinvolved in
interviewing childrerandconscientious abowvoidingthem.

It seemaundeniablethat theirwork makesit clear that video-
tapingthe procedure®f investigative professionais essentiaboth
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to protectthe child— being involvedn acriminal investigation is10
picnic for a child—and to avoid miscarriagesf justicewhen chit
dren'sallegationsarethe basisof prosecution.

Moreover,it is a frighteningfact thatinterrogationsof children
can result not only in mistaken charges against adubtst evenin
havingchildrenconfesgo crimestheydid not commit. In Boston,at
theendof 1996,a fire destroyed ammptyfactory andspreadto the
adjoining neighborhood leaving one hundredpeople temporarily
homelessA nine-yearold boywaschargedwith arsonon the basis of
his"confessiot following policeinterrogation.

Accordingto police,the 9-yearold approachedfficersat the
fire Tuesdaynight andtold themhe hadseenthreemencar-
rying gasolingnto themill.

Whenhewastakento police headquarters for questioning,
he allegedly made"incriminating statement§,and was
chargedvith one counbf seconedegree arsoim Providence
Familycourt.

But lastnight, [police] said that theinvestigationinto the
causeof the blaze hadproduceda withess whded police to
two 14-yearolds. (LyonsBostonGlobe,October27, 1996)

Most professional child evaluatod® not think thatvideotaping
interrogationprocedures is necessaoyguard againstheintrusionof
the evaluator'sagendanto the child's story. Why would they?They
havetheir clinicalintuitionsto guidetheir proceduresn the pursuitof
truth. After all, theyvery seldom tapéheir therapysessiongither.

TRAGIC RELIANCE ON PSEUDGO-EXPERTS
Americansocietyis taking needed antbng overdue stepso safe
guard childrerboth by openingour eyesto thereality of child abuse
and by institutionalizing stepsto preventit. The reliability and
veracity of children as eyewitnesseso crimes both againstthem-
selvesand againsbthersis alsogettingalong overdue reevaluation.
Wherewe havegonetragically astraypothin our effortsto pro-
tect our children and inour efforts to engagethem more fully as
effective witnesses the criminal justice system isin trusting self-
styled experts—with their supposedly infallible intuitions-to take
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over the responsibilityof eliciting statements from childreand of
"clinically” validating them fotruth and falsehooth all particulars.

In court,thesechild psychologists offeascorroborationof chil-
dren'stestimonytheir professionaéndorsementf the claims,based
on nothingmorethanthe unquestionablealidity of their intuitions.
It is the psychologists whonakeunsubstantiated assertions abibet
vulnerability of children, the innocenceof children, their veracity,
and their invulnerabilityo suggestiomr coercionlt is the psychole
gistswho are responsible fahe suspensiomnf rationality by our law
enforcementagenciesn casesnvolving children as victims or wit-
nesseslt is the psychologists whdnavetold law enforcement, prose
cutors, and courtayho havetold our entire judicial system," Trust
us. We know whatwe are talking about wheh comesto the minds
of children and/oudo not."

Theydo not knowwhat they are talking about.

Nevertheless, bombarddyy an endlessbarrageof statements
and theories abouhe psychologicalnatureof children, madewith
absolutecertaintyand backedwith every kindof professionakealof
approval,parents, teacherandthe entirefamily court systemhave
hadlittle choicebut to handthe affairs of this fragile, complexrea
ture—the Psychological Child-overto the tendeministrationsof
its creator— thechild mental healtlprofessionalSometime# seems
thatwe not only toleratethe promulgationof this mythologyassck
encebut begfor it andinstitutionalizeit at every possibleopportu
nity. (Are attorneysall marriedto psychologists?)

When we admitinto our courts as expertsthosewhose main
claim to professional expertige their admittedlyanti-scientificintu-
ition guidedby a psychopoliticainythology with intellectual founda
tionsakin to tealeaf reading.the conceptof expert opinionbecomes
afarceindeed.

Child advocatesand sexual abusespecialistssaid yesterday
thata 10-yearold [New Hampshireboy] who commitssuch
acts[asthe rapeof children]may be reactingto overexposure
to pornographyand adult sexualactsor the early onsetof
puberty.(FerdinandBostonGlobe, August23, 1996)

The early onsebof puberty? For heaven's sake!
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They addedthat mostyoung perpetrators areliving child-
hoodtrauma."Kids don't learnthesethingsunlessthey have
beenperpetrated upon thetrsaid FrancesBelcher, executive
directorof the New Hampshire Children's Trust Fund. (Fer
dinand BostonGlobe,August23, 1996)

Interestingjs it not, then,thatmostabusedhildren ardemale,
but mostabusersaremale?A farceindeed.

Turning to clinical pg/chologiststo make judgmentcalls that
society deemsecessargboutchildren'sunderstandingf crimes and
thelikelihood of rehabilitation doesothing butobscurethe extreme
difficulty of making those judgmentd;doesnot makethe judgments
easiermorevalid, or morereliable.It just makesthem morecomfort
ablefor those who handhemoff. We areall more comfortableif we
canbelievethat thesetoughdecisions are maden the basisof some
thing otherthanpersonal opinionT heyarenot. We've justsubstituted
theclinicians'personabeliefsfor ourown.

In Andrew Vachss’s Parade article’|If We ReallyWant toPro-
tectthe Children;' he suggestshatwe handoverall the fact finding
about mattersof child abuseto specially traineed—and presumably
infallible —child evaluation expertso anevengreater extenthanwe
donow.

We need an objective"onestop shop systemto avoid the
confusionthat results from subjecting child to a seriesof
interviews.All casesvould be referred toa multidisciplinary
resource centewhich hasno vestedinterestin the outcome
and which haghe sole job of finding the facts.No party to
the case—be it prosecutiondefensea parent ina custody
battleor otherwise—would be permittedto control theinves
tigation.A full and complete record shouloe madeavailable
to all onceit is finished.

God help us. Vachsshasa touchingfaith in the neutralstance
and extraordinary factfinding skills of forensic psychologists,
althoughhe showsno respectt all for the rights andresponsibilities
of parents.H e thinks that growing the professional childorotection
industry to asizeand power evegreaterthannowwill somehownot
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only further thecauseof justicein Americabut protect ouchildren
from harm. He could not be more wrong.We havedone enough
damageby abdicatingour responsibilitiegsfactfinders in theséer-
ribly difficult matters—designatig fatally flawed and inadequate
pseudespecialistso do the job for us. Magnitying the errors sureas
hecknotgoingto eraset.

Miscarriagesof justice do matter, both to individuals and to
society.

In our fervor to savethe children,we are simply damningour
society fromanotherdirection. Unexaminenhythology,unwarranted
prejudice, andunanalyzedopinion of clinical psychologyare bur
rowinglike termitesinto the foundationsof the justicesystemof our
country,andtheywill toppleit if left unchecked.
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In the Bestinterests
of the Child

Parental Rights an®sychoexperts

In consideringpsychological factors affectirthe bestinterestsof
the child, the psychologisfocuseson the parentingcapacityof
the prospective custodiaris conjunctionwith the psychological
anddevelopmental needé$ each involvedthild.

American Psychological Associati@uidelinedor Child Custody
Evaluations irDivorce Proceeding8mericanPsychologist1 994

CUSTODY WARS AND THE EXPERT WITNESS

In 21990 custodyasein New York Statethe motherdost custodyof
herfive-yearold sonaftera psychiatrist,hired by the father, told the
judgethat the mothemcessantlydemeanedhe father, everin front
of thechild.

The mother's expert witness, alsoa psychiatrist, recom

mendedthat theparties be given joint custodglthough he

alternatelysuggestedhat the mothebe grantedsole custody,
he concededhatif such anaward were madandthe mother
continuedher barrageof negativecomments aboute father
in the child's presencethe child couldbecome extremelglis-

turbed.H e further concededhatif the mothemwereawarded
custody, she might interferevith the father's visitatiorof the
child. (Gagev. Gage,1990)
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Whatis goingon here™Nothingspeciallt is par forthe course in
modemcustodyfights. Everyyear,more than amillion childrenunder
the ageof eighteen areffected by family dissolution.It is extremely
hard to determinethe total numberof thesecasesn which child cus
tody is disputed becausemany cases—even those involving court-
appointedor parenthired experthild evaluators—-do not go to trial.
Nationally it is certainlywell into the hundredf thousands.

Psychological professionase hiredby thewarringmotherand
fatheror appointedby the court— often both—to evaluatehe worth
of both claims and claimants, absoluteind relatively.In a national
sampleof judgeswho hearcustodycaseshat cometo trial afterthe
failure of bargainingoetweenthedivorcingspouses?5 percentof the
judges saidhat thetestimonyor reportof a mental healttprofes
sional is presentedas evidencein a majority of contested custody
casesn their courts.

Sincethere areusuallytwo expertshired, one per parent,and
quite oftenanotherappointedby the court, sometimesasa guardian
ad/item, the costsof all this psychological expertismountup pretty
quickly. Let usassumehatthoseonemillion childrenof divorceare
the productsof 500,000 divorceayear, and assunfarther thatcus
tody is disputedin about one quartesf thosedivorces somel25,000
ayear,and that psychoexpertareusedin about one quarteosf those
contestedcases(31,250 divorces).With three expertsper divorce,
eachchargingabout$200 anhour and spending aboufive hours
eachpercaseto interviewthe partiesandwrite up thereport, therwe
get a dollafigure of $3,000for psychoexpertsr eachcaseWe arrive
at a total national costf using psychological experis custodydis-
putesof around$93.75 million annuallyT hatis not a bad pieceof
changeif you are inthe expertbusinessalthoughit probably seems
ratherappallingif you areoneof thedivorcing spouses.

The resultsof psychoexperts'contributionsto resolution of
custody disputesare often quitea shockto the partiesinvolved.
Many previouslyunaware peoplare broughtto a stunnedrealiza
tion of the awesomepower accordedhe professionajpsychological
decisionmaker inour legal system. Accustomaabot only to making
their own decisionsabout whais in the bestinterestsof their chil-
dren, butto the respect society accordsarentsfaced with those
daily decisionsaswell, parentsin disputed custody proceedingse



200 WHORES OF THE COURT

often affronted andoutragedto find themselvesthe target of a
stranger'sevaluation forparentalfitness. Bewilderedand incredu
lous, they find that statements theynake about their children,
about theirown lives,andaboutthe lives of their ex-spousewvill be
weighed by a professionapsychologicalevaluatorfrequently held
by the courtsto haveaspecial lockonthe truth.

In a transfef custodycasethatwould removea girl from the
homeof her mothemwith whom she had alwayslived to the home of
her fatheronethousand mileawayfrom the mother,the Wisconsin
Courtof Appeals consideretestimony from gsychologiswwho had
notactually evermetwith the motheror the child, but testifiedthat,
hypothetically speaking:

anxieties woulchormally be expectedbn the parbf the child

who hasmaintaineda close association witthe noncustodial
parent onbeing suddenlydeprived of that association.. .

Accordingto Dr. [Linda] Marinaccio,if contactis not main

tainedwith the noncustodialparent, thechild often triesto

form a new family andmay substitutea stepparent, pre
tending thathe noncustodiaparentdoesnot exist.(Pamperin
v. Pamperin1983)

Thefamily court tookcustod awayfrom the mother,who lived
with her new husbandn Tennesseeand gaveit to the father, who
lived with his new wife in Wisconsin,the site of the original family
home.

The motherappealedcontendingthat thepsychologist'sopin-
ions werenothing but responsego hypothetical questionand did
not takeinto accountthe actual persons involvedoreover,shesaid
thatanexpert'sanswergo hypothetical questiongrovided an insuffi
cientbasisto changecustody.

As thecourtof appealputit so succinctly;We disagreé.

The appealscourt ruled that the trial judgewas quite right to
give custodyto the father sincethe motherhad shirkedher duty of
having her parentalfitness weighedby a professional pghologist.
They also had no objectionto the psychologistoffering "hypothet
ical" opinions aboutthe mothershe had nevermet. After all, they
seemedo say,whose faultvasit thattheyhadnot met?
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Judgesuse psychologicakstimonyand reports ircustodycases
much as the King of Englandusedthe Archbishopof Canterbury
backin theold dayswheneventhe king sometimeshought thearch-
bishophadtheearof heaven.

Sometimes parents conspire unwittingly the unwarranted
empowermenof the psychologists.

In March 1991 the father commencecahis proceeding for
solecustody. . . After a hearingwhich took placeon various
datesover a period of at leastfive months,and which pri-
marily involvedthe testimonyf a psychologist whdnad been
treating [the daughter] for almost year [a four-yearold
child!], the parties stipulatetthattheywould be boundby the
report and recommendation®f a mutually agreedupon,
courtappointed therapisT.he therapist conducteextensive
interviews with the parties, their spouses,and [their
daughter], and ultimately recommendedhat the father
should have primary custodyof the child.The Family Court
subsequentlisgsuedanorderawarding primargustodyto the
father.

On appeal,the mother contendsthat the Family Court
improperly delegated its custody decisicdm the court-
appointed expertHennelly v. Viger, 1992)

The appealscourtagreedthat the lower court could not "abdr
cateits duty to determinecustodyby relying solelyon thereportof a
courtappointedexpert; andsentthe casebackdownto geta fuller
explanation othegrounds forthe custodydecision.

That decisionby the appealscourt to askfor more informa
tion mightsuggesthat atleastthe higher courtsaarecautiousabout
the usurpatiorof judicial power by the psychoexpertdyut this pru-
dentweighingof psychologicakestimonyis by no meansa uniform
happening.

In Lobo v. Muttee, a 1993 casein New York, the stateappeals
courtacknowledgedhat it"would beseriouslyremissif we allowed
a custodydetermination [tograntsole custodyto the mother]to
standwithout ... completeforensic evaluationsf the partiesand
thechild....”
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In Johnsonv. Johnsonfrom 1994, the samecourt slappeddown
the decisionof a family court to award custodyf two daughtergo
the father, inpart becausehe lower courtignoreda thoroughand
carefully reasoned 2Ragereport, [by] the [courtappointed]psy
chologistconclud[ing] thatthe mothemwould bea morefit custodian
for theyoungerdaughterbecause theinotherallowedthe daughter
to freely express and develdyper emotionaland intellectual capaci
ties, whereashe fatherwasmoredidactic anddemandedompliance,
evenif indirectly.”

It was quite clearthatin the opinion of the appealscourt, it is
the psychologisthot the trial judge,who is the best judge of each
"parent's abilityto provide for the child's emotionaland intellectual
need$ (Fobnson v. Johnson,1994).

In the decisionof Youngv. Young,the New York AppealsCourt
was positivelyindignantwhenthe lower courtignoredthe opinion of
the psychoexpertit wrote:

It is evident that the court completely disregardedr.

Reubins' recommendation; and, withouany discernible
reasoror basisin the recordto supportsucha determination,
its conclusionis nothing shortof arbitrary.... Dr. Reubins
performedthe only completeevaluationof the partiesand
childrenas the courtappointedforensic expertHis opinion
wasstrong, firm, competentyeighty, and unbiased(Young v.

Young,1995;italics added)

Today,the courtsseemnot only to accept psychologicaxpert
testimonyon complex familyissuesbut to demandit to effectwhat
they seeas reasonableesolutionto problemswith no single correct
solution. Today, a psychologicalprofessional—even one who has
nevermetyou or thechildren who arehe subjectof the dispute—
may in fact hold the fate of children's residencand familial well-
being inhisor herhands.

In actual fact,of course,it is the king—the judge—who ulti-
mately empowershe archbishopAnd a scattershateviewof custody
casesat theappealdevel reveals annteresting patterof endorsement
and rejectionof forensicpsychologyby the courts.It seemsasif the
courtembracesheopinion of psychologicaéxperts wherthatopinion
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bolsters its owrriteriondu jour and rejects whenit doesnot.

But the buck doesotstopwith theinitial trial judge.In ourlegal
systemthe king must bendhe kneeto a still higher king—another
judgeor setof judgeswith differentcriteria—in a chainof authorita
tive reviewthatin family law casesusually stopsat the stateappeals
level. Sinceone of the measuresf judicial competences the number
of timesthe judgegetsreversedn appealjt is no surprisethat judges
do their bestto makesuretheir decisiongavea sound and substantial
basis.It is in seeking sucla basisthat they allow psychoexpertso
overruntheir courts withthe madnessf their pseudeexpertise.

Aware of thelargeand growingnumberof psychologistgaking
ontherole of critical adviserto courts incustodycasesthe American
Psychological Associatiohas issuedo its members a seif guide
lines outlining the dutiesand responsibilitieof the ideal custody
evaluator.

Knowledge, Skills, and Abilities Required to Be

the Better Parent

In asbold andupfront a mannerascanbe,the APA tells itsmembers
thattheir primaryduty—in the bestinterestsof thechild—is to eval
uateeachparents™ capacityfor parenting, includingan assessment
of all the"knowledgé the persorhasto bea good parengll thepar-
enting "skills" he or she has, andll the parenting"abilities’ each
parenthasto do theparentjob.

Thatseemdso meto be arather dauntingob. What, exactly, is
therequisitelist of "knowledgé€ one musthaveto be agood parent?
Doesknowledgemeanknowing howto cookanddo thelaundry?Or
is it aboutknowing how to play softball, or hopscotch?s it knowing
how to do algebraor searchthe Internefor sourcematerialfor term
papers?

Whatare these parentintskills" that the psychologicakvalu
ator is looking for? Is it the skill of changingdiapersor teaching
potty training?Is it the skill of inducing the child to do homework?
To share withsiblings andfriends? To patientlyinish a task?Does
the better parerglaya meargameof socceror squash?

How doesonedistinguishall this knowledge andll theseskills
from the parentingabilities’ onealsomustpossess$o passheevalu
ator'smuster2Whatabilities?T h e patienceof a saint? he ability to
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shapethe young throughbehavior modificationT he freedom from
work to coachthe soccerteam?T he financial resourceso pay for
college?

Whoselist is this?Who could make—who would presumeto
make—a definitive list of necessaryor even desirableparenting
knowledge,skills, and abilities?or onefamily, it is crucial that the
parenthave a strongsenseof religious faith and practicéo hand
downto the children.For others,it astrongsenseof ethnicidentity.
For others,an active political conscience anthe willingnessto work
for change irtheworld. For some parents, lde without asignificant
portion devotedto sportsand physicalfitness seema life only half
lived. For othersalife notstrongly intertwined with matters intellec
tual is similarly a life half lived. One family believesthat a child
should learn a tradand get on with life right out of high school.
Anotherbelieveghatevery childwhois to havea decenthancemust
spendfour yearsata collegeor university.

Try askinghalf a dozenfriends— both with andwithout chil-
dren—to listthe toptenthingsevery boyor girl shouldknow howto
do by ageeighteen Ask themto list theten mostimportantaspect®f
life. How muchagreemento you think you will get?lt dependson
how randomlyyou samplepf course,but achieving consensus would
beamiracle.

It should be absolutely cleato everyonethat whateverthe
claimsof highly paid professionalsith impressivecredentialsand
fancy-soundingtitles, thereis not, there cannobe, and therenever
will be anysoundscientific researclon thespecific typesof knowl-
edge skills, and abilitieshatone musthaveto be the psychologically
"superiol’ parent,to be the parentwho should havecustodyof the
childrenof amarriage.

Rememberwe do not ask the psychologistto tell us which
parentknows that children mustbe taughtto wash betweentheir
toes. We are asking him or her for apsychologicalevaluation.If we
want evaluationsof old-fashioned, handson, child care skills, we
shouldaskour grandmothers.

Superior Valuesof the Better Parent
TheAmerican Psychologic#lssociation alsinstructscustodyevalua
torsto assesgherelative meritof the valuesof the disputingparents.
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Evaluatingrelative parentingabilitieswashardenough,buthow
are the child "expert§ goingto goabout determiningvho hasthe
bettervalues?How does thisbusinesof identifying the parentwith
the "superiolf values actuallywork out in practice? Jay Ziskinin
Copingwith Psychiatriand Psychological Testimonyglescribesa case of
an applicationfor a changeof custody ofa child from the motherto
thefatherafterthefather'srecent remarriage.

Biasesmay ariseout of identification withor sharedvalue sys
tems withonelitigant ascontrastedo anothelitigant. In this
case,there appearedo be sharedvalue systemsbetweenthe
psychologistand the father,as indicatedby the fact that both
haveearnedPh.D.s, both arevery much achievementriented,
asindicatedby their accomplishments, ara$indicatedby the
similarity of their choicesasto area®f residence (Eastermet
ropolitan) in contrasto the mother'shoiceof areaof residence
(Westernsmall city).(Ziskin 1995 ,pp. 624-25)

Biasesaboutsuperiorvaluesmay also ariseout of the psychole
gist's personaliewsof motorcycleriding, of hiring a babysitterwhile
aparentattendsschool, ofdrinking beerwhile watchingtelevision,of
parents'working for twelve hoursa day— or of not working outside
the home aall—or whatheor shefeelsabout themportanceof tra-
ditional valuesin termsof roles, moralssexualbehavior,education,
andreligion.

It is no stepat all to turn thosepersonalvalue judgmentsinto
professionalopinionsto supportthe caseof a parentmakingclaims
along theséines:

Plaintiff claimsthat his son. .. is sufferingemotionallyfrom
lack of supervision, guidance arattentionfrom his mother,
which has fostered a feeling of lost love and affection. . .
[H}is former wife's work load and professional responsibilities
... dictate that she be away from [the child] for uncon
scionablylong periodsof time, thereby prohibitindner from
taking an activgparentingrole. [| do havethe time, however,
as does my newwife ...].(David W v. Julia W,, Supreme
Courtof New York, 1990)
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Of course, thesappealsio notalwaysprevail.This onedid not.
But the wife herewas a psychiatristand shot backwith two of her
own experts.

When hired psychological expertspretendthattheir evaluation
of respectiveparentalvaluesis a scientific endeavorather thana
strictly personalechoingof their own valueshierarchy,they will see
every aspeotf the custody evaluatiothroughlensesgroundby that
delusion.Having decided whichparentthey mostrespector admire,
they then find evidence everywher® supportthat biasand distort
every pieceof the reportto makethe preferredparentlook betterto
the judge.

In a critiqueon one expertwitness'stestimony in a changef
custody caseJay Ziskin, in Copingwith Psychiatricand Psychological
Testimony, wrote:

Severalfeaturesof the psychologist'seport pointto biasin
favor of thefather.. .. Throughouthe reporwhenusingthe
propernamesof the litigants, thepsychologist referdo the
fatheras"Mr." but refersto the motherby her first name,
indicatinga considerable differenda the status haccorded
to each. . . He sawthe fatheffirst . . . but thensawthe father
asecond time before seeitige motheat all,thus obtaining
greatdeal of negativeinformation about the mothdyefore
ever having seerher. He spenta total of five hourswith the
fatherand lessthantwo hourswith the mother. .. while his
report shows considerablenformation concerningpusiness
successeaccomplishedby the father, therés nothing in his
reportor notesto indicatethat he obtainedimilar informa
tion concerning théesserputstill considerablehusiness suc
cessesf the mother(Ziskin 1995,pp.624-25)

Thereis morein this vein,a numberof seemingly smalthings.
Taken individualy they mean little togetherthey weigh the report
overwhelminglyin favor of thefather.

This evaluatorwastop-of-the-line, a diplomateof the American
Boardof Professional Psychology atide American Boaraf Forensic
Psychologyn additionto having an impressive arraf othercreden
tials.
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Wittmann, in a 1985 article on child custody determinations
written for the Journal d Psychiatryand the Law, wrote, "Mental
healthprofessionals. . are often questioned regarding mategssut
which thereis little consensusvithin our disciplines.Our field is
famousfor supportingconclusionsduring testimonysimply on the
basisof 'accumulated clinical experience,phrase whichmay mean
nothingmore tharaccumulategbersonabias’ (p. 77).

Wherethereis no solid foundation foran expert'sopinion for
the determinationof custody and visitationt is inevitablethat bias
fills thevoid. One must, afterall, write somethingon the evaluation
for whichoneis being so handsomepaid.

Blind Justice

With regardto the neutralityof the evaluatorthe custody guidelines
for the American Psychological Associatistate,” The psychologist
shouldbe impartialregardles®f whether heor sheis retainedby the
courtor by apartyto the proceedings.

Well, thatis a good thought, butlet us think it through a
moment.Let us saythat asa practicingclinical psychologist| wish
to makea significantportion of my incomehiring myself out to do
child andfamily evaluationsn disputed custody suitset ussayfur-
ther thatl havetheidealismof afirst-year graduatstudentand sd
maintainan absolutelyrigid and translucent neutraligs| perform
my evaluations fomy first clients.Let us sayfurther that by chance
alonel find the client who hiredme to be the superior parerin
exactlyhalf the casesandin half, alas,he or sheis judgedby meto
be inferior. Let us say, lastly, that my colleaguetestifying for the
othersidesinvariablyfinds that theres sufficient reasonto believe
that the parentswho hired himhavethe superiorclaim, evidenced,
apparentlypy their vastly superior intellect and good judgment
hiring saidcolleague.

After half the attorneysvho hired me losetheir casedbecaus®f
my highly judgmental and prejudiciakportsand testimony, whom
do you think will be hired for the next disputed custodgaseMe?
Theloosecannon whasanbe countedon toshoothis own clientin
the foot half the time? Or the other psychologist, whasmoothly
makesa compellingand plausibl@rgument thathe client who hired
him is the superior parent foany number of reasonsrelated to
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knowledge,skills, abilities, values, andnental healthasthat highly
skilled psychological professional has perceithesin?

| think | amgoingto haveto go intoanother lineof work pretty
quickly if | wantto continueto be ableto feedthe cat and mak¢he
car payments.

Identifying the Crazy Parent

The AEA also suggestthatit can bequite importantto determine
whether oneof the parentsis crazy, but that not too much weight
shouldbe placedon this componenbdf theevaluation.

"Psychopathology may be relevamt such an assessmeniin
custody evaluations], insofams it hasimpact on the child or the
ability to parent,butit is notthe primaryfocus®'

Thatis too bad. About the only thing psychologists clainto
learn how to do in graduate schodk diagnose people, anthat is
supposedo be hardly relevantatall to the custodyevaluationsOh,
well. That doesn't keepmental healthassessmentfrom figuring
largely in many divorce actionswhateverthe AEA guidelines may
say.

The mental healtlof a motheris alwaysa consideration in
custodybattles—evenwhenit wasnevera consideratiorin

the marriageor in any other aspectof her life. A woman
facesa nightmare inthe judicial system whemmental health
experts, who aractually hired by the father or are biased
and acting as surrogates fothe father, goon amissionto

destroy the woman's character beforehe judge. (Winner

1996,p. 61)

In her bookMotherson Trial, Phyllis Cheslerwrote thatin child
custody disputes "Fathers' lawyers always routinely and falsely
accusednothersof 'sexualpromiscuity’ or ‘mentalillness” (p. 199).
Certainly anumberof courtsare quiteresponsiveto such charges
whetherthey come fronthe courtappointedexpertsor from experts
hired by thefather.

New York’s appealscourt, in Landauv. Landau, acceptethe
opinionsof two courtpsychoexpertghat the mothewastoo crazyto
havecustodyor evenovernightor extended visitation.
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After performingcomprehensivevaluationof the parties,a

courtappointedpsychiatrisand a courtappointedpsychole

gist both concludedthat thefatherwas the more appropriate
custodialparentT he motherwasfound to sufferfrom,among
other things, severedepression, persecutorigic] delusions,
extreme emotiondhbility [opennesso change]exceedingly
poor judgmentanddistortionof reality,all of which impaired
her parentingkills. (Landaw. Landau,1995)

Thecourtalsorequiredthe motheito undergopsychotherapgsa
conditionof any expandedr overnightvisitation. “Absent therapeutic
intervention furthervisitation wouldnot bein thechild's besinterest:
Perhapgshe courtfelt thatlosingherchild would makehe motheifeel
evenmoredepressednd persecuted. (Whagxactly,is a therapist sup
posedto do aboutthat?)lt is to be hopedthat hertherapist turneaut
to besomeonetherthanthe courtappointedevaluatowho foundher
solackingin thefirst place Thenshecouldatleastbetaughthowto get
through gpsychologicakvaluatiorwithout adiagnosisf mentaliliness.

Is it really thateasyto diagnosesomeoneawith a mentaldisease?
Well, sure.With 374 diagnoseso choosefrom, the psychologistas
considerabldatitude in finding adiagnosighatfits somebehaviorof
the parentwho did not hire himor of the parentwith whom sheis
not simpatico.(It is importantto rememberthateventhe bestof the
evaluatorsaare not saints.)It is easybecauseaswe haveseenthereis
little or no relation between actuadymptomsor behaviorsand most
of the diagnosesvailableto the evaluatorand, formany,many diag
noseshesetandrangeof possible‘symptoms” thatwill fit theneces
sarycriteria are enormousliexible.

Why do wrangling spouses attack eadther with psychoex-
pertsBecauseét works.

It is all very well for liberalsto saythat thementallyill are just
like you andme and should not be discriminated againshut if it
comes dowrto it in court, no judgeis going to grantcustodyof a
minor child to a crazy personover a saneone just to make some
politically correctpoint. It would beirresponsibleAnd certainlynot
in the bestinterestsof thechild, right?

Why do courtstolerate attack psychologists1 custody suits?
Becausenvoking the opinionsof "expert§ both diffusesthe respon-
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sibility of decidingthe impossibleand buffersthe judgefrom reversal
on appeal.ln addition, judgeseither buyinto the validity of the testk

mony of the expertsthey sofreely appoint,or usethem atwill to

accomplishtheir ends.In what mustbe one of the most quotedof

New York custodycasesNir v. Nir from 1991 ,the appellatedivision

of the statetrial courtwrote:

Thisvigorouslycontested custody dispukasthesubjectof 13
daysof trial testimonywhich included detailed anextensive
testimonyfrom severalmental healthprofessionalsonsulted
by the partiesboth prior toandafterthe commencemeat the
instant actionaswell asfrom a psychiatrissvho conductedhe
courtorderedorensicevaluationof the partiesandtheir child.

Although the courappointedpsychiatrist foundthe wife
to be the most™critically attuned parento the needs of the
child, the expert testimonglso revealedthat she suffered
from a personality disorder characterizég paranoid fea
tures. [ltis interestingthat so many women in divorcero-
ceedingsrefound to be suffering from paranoidustbecause
you'reparanoid doesn't medhey'renotoutto getyou.]

While we are mindful that the Supreme Court also
expressea@oncernoverthe husband's lack dthands oh par
entingexperience, whethis deficiencyis balanced againghe
evidenceconcerning thavife's psychologicatlisorderandher
patternof distorting thetruth, it cannotbe gainsaidthat the
SupremeCourt's decisiolfto grantsole custodyo the father]
is supportedby a sound and substantibhsisin the record.
(Nir v. Nir, 1991)

Thatmostpsychological diagnosed these hiredand appointed
expertsare fictions that existonly in the minds of the peoplewho
maketheir livings comingup with themcutsnoice with thecourt.

CUSTODY WARS AND THE ISSUE OF ABUSE

In theL Landaucasethe New York appealssourtfoundin the psychot
ogist'sreportstill further evidence ofthe mother'sunfitnessfor the
custodial rolein additionto her diagnoseddepressiorand “persecu-
torial” delusions Sheaccusedhefatherof abusinghis children.
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Reporting Abuse
The court wrote that themother's”unfounded allegationthat the
father had sexually abusethe child, and physicallyabused herare
further evidenceof her unfitnessto actasthe custodial parent.They
cited Nir v. Nir for this partof their opinion (Landauv. Landau,1995).

The issueof physicaland sexualabuseis a legal snakepit for
bothaccusedand accuseand,unbelievaby, even forthose whamake
no such allegationst all. If the motherdoesmake a claim that the
father abusedeither heror thechildren,and the court doesnot find
thoseallegationsto be substantiatedthen theallegationsper se are
takenasevidencethatsheis anunfit parent. Accusation®f abusethat
cannotbe soundly corroboratedan function quiteeasily as prima
facieevidenceof mentalillness, makinghe motheran unfit parentby
virtue of her "delusion$ and her "unreasonable bias toward the
fatherof thechildren.

In Young v. Young,theappealsourtwrote:

Althoughthe father had, during thearlystagesf the divorce
action, stipulatedto the motherhaving custodyof the chil-
dren,he moved. . . for a changeof custodyto him, with the
mother tobe given only supervisedvisitation, basedupon
what he claimedto be the mother's"bizarreand dangerous
behaviot whichwas"calculatedo destrg thechildren'srela
tionshipwith [him].”

We nowturn to theunderlying basisfor [the psychiatrist's]
recommendations fora change of custody; namely, the
mother'sconstant interferenceith thefather'svisitation with
the children. While thenother'sinterferencetook on many
forms ... its most pernicious formvas the numeroudalse
allegationsof sexualabuse madéy the motheragainstthe
father.. ..

As Dr. Reubins indicatedn his report, "She seesonly
beforeher theobligationto protect her childreflom herfear
with no appreciationthat the totality of allegations shénas
raisedhavebeenunfounded.

"These repeated uncorroboratadd unfoundedallega
tions of sexual abusebrought by the mother againstthe
fathercastseriousdoubtupon herfitnessto be the custodial
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parent! ... Themother'sconduct in this instartasewasso
egregiousas to warranta changeof custodyto the father.
(Youngv. Young,1995)

Many courtsand many judgesunderstandablfavelittle toler-
ancefor falseaccusationsf abuseput the complexityof unsubstanti
ated abuse claimsut parents inanintolerabledilemma.lt is simply
impossibleto substantiate mamgasesf abuse, particularlywherethe
abusehasleft no clear physical sign, but that doesnot mean that
abusehasnot occurred.Whatis a concernegarentsupposedo do
when he or sheis facedwith the problem of suspected abusthat
lacks physicatorroboration?

Very few parentswill take the routefollowed by Elizabeth
Morgan,who sent her daughtep her grandparents itlNew Zealand
while she herseltvent to jail for two yearsfor refusingto concede
thather daughtewasin nodanger fromherfather.

Making unsubstantiateallegations could leatb thelossof the
suspicious parent's custodgwell asvisitation, but thatcannotmean
thatit is reasonabléo simplyignoreabuse becausecannoteasilybe
corroboratedMoreover,it is illegalto doso.

Failing to Protect Your Child

If the motherfails to bring an abusing husbaraf fatherto the atten

tion of the authorities,thensheis equallyliable to lose custodpf her

children for failing to provide them with a safe environment.If the

motherwasherself abusetly theman in questionthenthe courts may

decidethatsheis an unfitparentfor herfailure to protectthechildren.
Accordingto areviewby Elizabeth Schneider:

[Tlhirty-five of the forty-eighttates criminalizinghild abuse
include omissionsas well as commissionsn their definitions of
the statutoryoffense,and eight statesexpresslydefine the
crimeof failureto protect.

Most of the statuteframethe crimein termsof criminal
child endangerment. . [IJn Maine, endangering theelfare
of a child includes knowigly endangeringthe child's health,
safetyor mentalelfareby violating a duty of careor protec
tion,” and inMontana,a personmay be found guiltyof child
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endangermerior "violatinga duty of care,protectionor sup
port!" (Schneider 1997). 537; italics added)

Failure-to-protect laws, well-meaning though they may be,
exacerbatehe already complex issuef abuse allegations surfacing
during custody disputesputting parentsbetweena rock anda hard
place.Failureto actto stopsuspected abugmitsthe child atrisk. But
failure to substantiatehargesof abuseleavesthe parentat risk not
only of losing custodyout also ofterminationof all parental rightor
evenof goingto jail.

It is precisely this impossiblesituation that throws already
highly stresse@ndvulnerableparentso the mercyof self-styledpsy-
choexpertsvhowill eithervalidatethe chargesor cometo a determi
nationthatthey are'unsubstantiateti.

How do they validate chargesf abusethatleavesno physical
evidencehroughtheir clinical intuition, of course,appliedto the
"behaviorakvidence' Judges go fothis.

In a 1994casedecision,a judgein afamily court of New York
wrote," It mustbenotedthatbehavioral evidence, albaibttangible,
is nolessrealthan physicalevidencelt is subjectto the samecriteria
for admissiorasphysicalevidencé (Eli v. Eli, 1993).

Of course this isonly trueif the"behavioral evidenc¢ds evalx
atedby a certified psychological analyst somekind like,say,asocial
worker.

In the instanproceedingthe Family Courtheld. . . that the
validationtestimonyof a socialworker, Yael Layish, constt
tutedsufficientcorroboratiorof the aforenotedllegationof
abuseWe agree withthis ruling and disagreewith our dis-
sentingcolleague'sview that Ms. Layish wasincompetent to
serveasavalidator.On the contrary, theredentials and com
petenceof Ms. Layish are amply establishedn this record.
(Erika K. v. StevenK., 1991)

Many courtsand many judges,aswell asmany parentsappar
ently believe that thesebehavioralanal/sts—theseexpertsin child
psychology—can indeed perform thismpossible task with secret
tools knownonly to thetrade.
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Whatsecret tools? Well, firsff, in additionto the everavail
able clinicalintuition, we'vegot those populdranatomicallycorrect
dolls—a stunningmisnomeiif evertherewasoneunlessyou think a
Raggedy Annstyle doll with grotesquely caricaturedenitals is
anatomically correct.

In Swift v. Swift, the judgesnoted thaatthefamily courtlevelthe
judge had beentreatedto the "expert testimonyf a certified social
worker withthe Broom County FamilyandChildren'sSocietycorrob
orating thechild's hearsagtatementdy 'validation evidencej.e. a
determinatiorby meansof various interviewtechniques, includinthe
useof anatomicallyorrectdolls” (Swzftv. Swzft,1991).

Ms. Layish,theamplycredentialedgocialworker in theErika K.
v. Stevenk. case, likewisemployed dolls with penisesdvaginasn
her validation evaluation”In supportof her conclusionthat abuse
had taken place, Ms. Layish relied heavily upon the children's
demonstrations with thanatomicallycorrectdolls.. .. [T]he chil-
drenhadbeen previouslgxposedo these dollon atleasttwo occa
sions!

Using the dolls, this socialworker determinedhat a four-year
old child with an intact hymen had neverthelesbeen subjectedo
repeatedactsof penilevaginalintercourselt is preciselythis sort of
incomprehensibléfinding” thathas ledorganizationdike the Amer-
ican Academyof Child and Adolescen®sychiatryandthe American
PsychologicaAssociationto strongly counselrestraint inthe use of
such dolls anthe interpretationf a child's play with thesé'toys"’

Why don'ttheycomestraightout andtell peoplenotto bedamn
fools? havesaidit before, and will sayit againtherearenoreliable,
valid, mentalor "behaviordl tests for suspectechild abuseworth a
damn.lt is ashamelt makesthe assessmemif much suspecteabuse
pretty much impossible. But wishintipat the situationvas different
doesnotchanget. Pretendinghatit is differentis a tragicfarce.

TheNew York family courtjudgein theX. v. K. casewhowasa
big believerin "behavioral evidencé,was a bit skeptical himself
about somef the"tools' usedby "validators to judgeabuse allega
tions. He dumped onthe use ofanatomicallycorrectdolls, noting
that"interpretationof doll play, evenwhen madéy experts . . is of
guestionablevalue.Indeed,the Stateof Californiadoesnot permit
suchevidencatall.”
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This judge wasn'tvery enthusiastiabout theuseof toy bearsto
evaluate abusellegationseither."Ms. [Barbara] Pilcher, [a certified
socialworker],who hasapsychoanalytical orientationgaveconsiderable
weightto symbolism andhe child's play with certaindolls,includinga
bear witha longnosewhichnose sheawasa phallicsymbol’

It is heartening that deastsomeof this foolishnessneets with
the occasionajudicial rebuff. Sadly,though,eventhe mostskeptical
judge can be snowedby a pseudescience blizzardConsider thdol-
lowing from the judge'sremarksn theEli v. Eli casedescribedabove:
"Of the threewitnesses wh@aveexpert testimonyn sexualabuse
issuesDr. [April] Kuchukhadthe most formal educatiorthe most
knowledgeof the literature. .. Her opinions in thiscasewere based
on experimentatiatain the sexualabusearea,of which she appeared
to haveencyclopedic knowledge. . [It is] Dr. Kuchuk'sopinion that
this child doesnot presentclassic sign®f sexuallyabusedchildren
herage....”

Unfortunately forthe validity of this expert'sopinion, thereare
no experimentatlatasupportingthe existencef "classicsigns @ abusdir
children of different ages,or, indeedfir children in general. That lack
makessuch "scientifically’ couchedopinions a shocking fraud, for
parents, childrenand courts alike. According to the authorsof a
major review of currentresearch; No onesymptom characterized a
majority of sexuallyabuseahildren.Some symptoms wespecificto
certain ages, and approximatelye-third of victims hasno symp
toms' (KendallTackett, Williams,and Finkelhor 1993p. 164).
Whatever this expenmnay havetold the court, she could not have
beenrelyingon scientifically reliable datéo support heppinion.

We arebetteroff with bear'snoses andag dollpenisegshanwe
are with unwarranted assertiookscientific expertisevhere none
exists. After all, just about anyone—outside of the truly devout
Freudian—will find the phallic nose symbolistaughable, butvho
canlaughoff claimsof scientific proof? Perhaps these expest@n
believetheir own claims.

HE WHO PAYS THE PIPER CALLS THE TUNE

How long doesa psychologicatustodyevaluationtake?A review of

New York State custodgasesrom 1990through1996 showedhat

some psychological evaluat@avthe children and/othe parents for
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asmuchasfifty hours; someneversawthe subjectsof their evalua
tions at all. Typically, the evaluative process last twr threehours.
Thentheexperthasto write upthereports.

Courtsseemto give moreweightto the opinionsof the evalua
torswho conductedhe more extensiveinterviews.ln onecase,Young
v. Young,cited abovethesupremecourt (thetrial court)of New York
weighedthe competingevaluations of two psychiatrists so:

In this caseafter havingspentapproximately6 hoursmeeting
with and evaluatingthe partiesand the children, Dr. Marc
Reubinsthe courtappointedpsychiatristwasof the opinion
thatit was"not in thebestinterestof the children taremain
living in the housewith their mother...”

[T]he opinionof the mother's experea Dr. Green. .. was
concededlyflawed. Dr. Greenhimself, whohad interviewed
the motherand childrenfor only a few hoursover a two-week
period in February 1994, admitted thathis qualificationto
makea custodyrecommendatiowaslimited sincehe hadnot
seenboth parentandhe hadnot seenthechildren interact in
the presencef both parentdJnderthesecircumstancesitle or
no weight should have been accordedb his recommendatiorthat
custodybe awardedto the mother.

It clearly behooveshe wary parentin a custody fighto make
surethathis or herexpert spendatleastasmanyhourswith any and
all family members irall possiblesituationsasthe spouse'&xpertand
thecourtappointedone,if thereis such.

This couldget alittle expensiveCostsdo vary enormouslyfrom
expertto expert andfrom placeto place, ofcourse (Manhattan, for
examplejs averyexpensiveplaceto havea disputed custodgase)but
if we figure alow of about$50 per houranda high of $200,then hiring
a well-credentialed expexf one'sown for fifty -six hourswould cost
some $2,80@0 $11,200.1t seems bit unfair sinceclearly,the richer
parenthasasignificant advantageere.

What Is in That Expensive Evaluation?
It is not clear,howeverthatthe judges evinc@earlyasmuch interest in
what, preciselygoesinto the bodyof the evaluation—whetherthe psy-
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choexpersimply chatted withparentand child,or whetherhe or she
administered test® buttressthe subsequent opinion submittéd the
court—asopposedo thetimeit took andthefinal recommendation.

Whatisin the report? hefruits of clinical intuition, of course,
aboutwhich parenthasthe bettervaluesor which oneis a little loony.
Whatelse wouldthere be®Vell, many evaluatordo usea numberof
tests.Thereis the sameproblemwith thatasthereis with any use of
psychological testio plumbthe depth®f thesoul. Theydon'twork.
They can't work. (Psychological testdf reading ability and such
things, by the way, are not too bad. It is when we get into soul-
plumbingthatthe reachof testingfar exceedsts grasp.)

Think about it. What would bethe point of using the Min-
nesotaMultiphasic Personalitynventory, for example? Ighe evalu
atorgoingto matchthechild'slittle response profile codsith oneof
the parents?0Or decide whichparent profile code correlates with
more attractive parenttype attributeshatis absurd How will the
child's or the parents'responsesn a personalitytest helpdetermine
therelativesuperiorityof the parentaknowledge skills, abilities,and
valuesof the motherandfather?Theywon't. Thereare no teststo
performsucha function.

Tests allegedly useftibr determiningwhich parentshouldhave
custodyof achild arenotworth a hill of beans—thevery ideaof such
a testor batteryof testsis absurd, savhy do psychologists usethem?
Well, why not?They taketime, costmoney,beefup the report,and
adda nice, if spurious, auraf authoritativesubstanceo it. Besides,
test results reassureur courts that somethingvalid is taking place
whenanexpertis hired.

Because othis assumptionof testvalidity, it is crucial thatany
parentin oneof theseawful casesnakesurethathis or her attorney
is armedwith weapons powerfutnoughto bring down the missiles
of teststhatcanbe rainedbn theunwary parent—or attorney.

Thereare threesuch gunsavailable, easilfound in the refer
ence sectionf mostuniversity libraries andoodtown librariesThe
first is the massiveTests in Print, a regularly updatedbibliographic
encyclopedia of information on every published and commercially
available test—some three thousand—in the areasof psychology and
achievementT he secondbig gunis the book conciselyentitled 7eésts,
from Pro-Ed in Texas,that alsolists the thousandsf the most fre-



218 WHORES OF THE COURT

quently usedtestsin psychology,along with thosen business and
education.

Pro-Ed also publisheghe critical volumefor administeringhe
coupdegrfceto atestheavyexperton the opposingside—a separate
volumecalled 7est Critiquesthat coversthe administration, interpreta
tion, andpracticabpplicationsf the tests,along withinformation on their
reliability and validity plus opinionsd experts aboutheir usefulness and
limitations. Practical applications for this book ithe courtroom
abound.

Don't leavehome without thesethree.At leastnot if you are
goingto court.

SOLOMON'SSWORD

The APA hasnot takenastand on whether forensitiniciansshould
presenttheir scientifically empty opinionsin custodycasesto the
court as the substantiatecand definitive recommendation®f an
expert,saying, “[T]he professionhas not reachedconsensusbout
whether psychologistoought to make recommendationabout the
final custody determinatioto the courts

In actualpracticewhenevema forensic cliniciarmakesa recon
mendatiomaboutcustodyto the court, heor sheis telling the judge
whois the betteparent forthe child or who will be the"best match
for eachchild'sneeds.

Not all the practitionerswho do custodyevaluationsare com
fortablewielding Solomon's sword so boldliffomeare comfortable
makingrecommendations onlfy they stronglyfeel thatone parenis
unfit, but not when both parentseemadequateWWhen confronted
with asituation inwhich the two parents arequallyfit, from a psy-
chological assessmestandpointto be custodialparentsthensome
psychologiststatethatit is not possiblefor the psychologisto havea
professional opinion aboutwhich parentshouldhave custodyThese
clinicians argue quite rightlythat the evaluator'spersonalopinion
shouldbeirrelevant.

Custodyevaluatorson both sidesof the recommendatioissue
would likely claim thatit makesno differencewhether theyhooseo
decide betweethe parentbecausehe courts freeto disagreebased
on differentinformatiomr on differentwveightsof information.

Well, thatis not soobvious.
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In a recentMassachusetts custodyasethat reachednational
prominence,an appealsourt threwout the custodydetermination
madeby probateand familycourt judgeJamesl.awton that allowed
eachof two twelveyearold twins to live with the parentof her
choice.The judgein makingthatdecision reliedn large parton the
wishes ofthe two girls. The appealourtfelt that the judge didnot
give enoughweight o professional recommendationghat separatingthe
twins would harm thememotionally. Accordingo the Boston Globe,
"The appealscourt judge, RodericklIreland, writingfor the three
judge panel, said,[A]ll of the evidencefrom a guardian ad litem, a
school guidancecounselorand a therapistfor [one of the twins]
clearly showedhat thechildren neede@achotherto shield them
selvesfrom the turmoil thatled to their parentsdivorce and subse
guentcustody battle’ (Ellement,BostonGlobe July 19, 1996).

Maybe the girls themselves knewvhat they"needed and
maybetheydid not. But it is assureasthe rising sunthatthosepro-
fessional evaluatorgid not know. They had personabpinionsabout
twins andthe needsof childrenand the traumaof divorce, andthey
applied those generalopinions to theseindividuals asif they were
written inthestoneof a thousangsychological studieS heyareno
suchthing. That the supposedly objectiveecommendationsffered
to the court by forensic evaluators amr@o more thanpersonalopin-
ions arrived at throughclinical intuition and the inevitable biasesof
the evaluator andhen couchedin a barrageof jargon and profes
sionalrhetoricdoesnot meanthat courtsare freeto disregardthose
opinionsatwill.

Weight given psychologicatestimony varies from judge to
judge,from courtto court, butwhatever itstrue substantive valuet
clearly behoovethe parent whowishesto prevailin a custodysuitto
avail himself or herselfof the most highly credentialed expenpos
sible. And, aswe haveseen, one with plentgf time to spendon the
evaluation.

By the way, it should be possibleto further enhanceyour hired
expert'scredibility with the judge bymatching himor herascloselyas
possibleto the personal characteristicé the judge— gilding the por
trait, of coursewith thoseimpressive credentialshuscombiningthe
appeabf a peer withtheweightof an authority— sortof like a judicial
golfing buddywholookslike MarcusWelby.
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Thereis anothercrucial issuenere.Who is going to makeall
thesecustody decisiond professional childand family expertsare
not?Eliminating all thoseexpertsthrowsthe busines®ntotheshouk
dersof the parentsto makethe best claimghey can,and onto the
judgesto call them ashe or sheseesthem.Thatwould bea better
systemthan the one we haveat present,at leastin that theparent
with more moneywould no longer beable simplyto outspendthe
poorerin theparade of experts.

It would, however, leav@arentsstuck, without any hope of
counterbalancing opinion, ithe coil of the judge'sown prejudices
and biasesThatis bad,but if we left it to the judgesalonewithout
anybolstering expert opinionsye would forcethemto lay baretheir
own prejudicedor all to see.Perhapsthat would force the law to
becomemore explicit about what doesand doesnot countin the
parental superioritgweepstakedyutit is no wonderthat judgesdo
notwantto find themselvesll alone behindhateightball.

It must besaid too that inmany cases oftrying to determine
whatis in the bestinterestsof the child, the judges—our judgespur
courts— are simplydesperatdor adviceon how to makeright deck
sions becaugdeverylives of children areatstake.

THE DEATH OF A CHILD

The body of Michelle Waltonwasfound on the seconefloor
landing of the Morton Street homeof Anita and Charles
Johnson, her foster parentsy Oct.6, 1994.T he Johnsons
claimedthe child wasaccidental} injured when 10 piecesof
sheetrockcollapsedon her. But Cambridge District Judge
Arthur Shermanwho conducteda closeddoor inquestlast
summer,has concluded [Michellevas murdered. Sherman
also found that [Michelle] was repeatedlysexually abused
during hertwo-year stay in the Johnson homeSherman's
findings were unsealed yesterdg¥llementand Grunwald,
BostonGlobe,Octoberl1,1995)

Michelle had been takefrom her own home, whereshe had
been neglected annhistreated,and placedn the care of a foster
family. In their care, she diednderthesheetrockThefoster family
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said the child's deathwas accidental T he coronersaid he could not
determine thecauseof deathbecauseéhe woundson her bodywere
so manyand so varied. Whatever thecause—whoeverthe cause—a
little girl is dead becauseeither herfamily nor her guardians were
capableof taking the necessary action® keepher alive. Her foster
parentstheJohnsonsyere nevercharged inthis case.Neitherwas
anyoneelse.

On November27, 1995,in New York City, anotherlittle girl,
Elisa lIzquierdo, six yearsold, was found beatento death by her
mother. Everyone—teachers and neighbershad noticed the child
waslimping andbruisedand,eventually no longerattendingschool.
Five times child protective servicggersonnehad been calleth to
help this child, to saveher from whatwasindisputableabuseThree
timesthe department returned thechild to her mother,decidingthat
it wasin the bestinterestsof the child to keepherin her homewith
the mothemwho wasstepby stepkilling her until atlastshelay dead
at thefeet of the clinical socialworkerswho had heldhervery life in
their hands.

The fatesof these twoinnocents arenot that unusual.Some
three hundrechildren each yeain our countryarekilled by their
parents or foster parents. Countlesmore are beaten, starved,
exploited, anddrugged inscenarios so uglthey could come,seem
ingly, only from the penof the mostsadisticof sensationalist writers.

THE BEST OF INTENTIONS

The problemof child abusés not new,nor is our society'sawareness
of the desperate needf these childrerto be savedfrom the awful
ministrationsof their lawful caretakerslt wasin responseto their
needthat Congresspassedhe Child Abuse Prevention andlreat
mentAct in 1974,mandatingthatall adultsin positionsof responsi
bility with respectto a child are requiredto reportto the proper
authoritiesany knownor suspected child abus& o more could
teachers, doctorsgnd nursessay that, yes, they knew there was a
problem inthatfamily, butit wasreally noneof their businesgo do
anything aboutit. For toolong, out of a traditional,if somewhat
myopic, respector the privacyof the family andtherights of parents
to rearand disciplinetheir own children, stateand federalgovern
mentagencies had beenost reluctanto venturebehindthe closed
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doorsof familial privacy evenin casesn which the hurts of a child
were impossibléo ignore.

CAPTA, asthe act is known, was a laudableand responsible
attemptboth to stopthe carnage ando make clearthatsociety did
not acceptthe principle that parentshavean unlimited right to abuse
their children any way they wish, whatevertheir stated reasoror
excuse.The National Centeron Child Abuse and Neglectcollects
and publishesnationalstatisticson child abuse. Accordingp thetes
timony of SenatorDan Coatsbeforea CapitolHill hearing, in1963
there were 150,000reported casesof abuse,in 1993 there were
2,898,000. Twothirds of theseabuse andneglectallegationsare
unsubstantiatedr determinedto be unfoundedbut that still leaves
nearlyamillion children with documentedbusen asingle year.

Mental healthprofessionalsmay be involvedat all stagesof
legalinquiry in casesof child maltreatment.. . If anevalua
tion is sought,it will probablybe undera statute requiring
finding of harmasan elementof abuseor neglect.In sucha
casethe clinician will usuallybe askedto determine whether
a"mentalinjury” hasresultedrom maltreatmentf the child.
Thus, the evaluationwill be focusedon the child's mental
statusand,if significantdisturbancés present, whethet was
causedby trauma.(Melton, Petrila, Poythressand Slobogin
1987,p. 320)

Revised in 1984, CAPTA today requires that any adult—
whether in aposition of responsibility with respecto the child or
not—is requiredto reportto child careauthoritieswithin thirty-six
hoursany knownor suspecteahild abuse—physical, sexualpr emo-
tional—and those authorities iurn are required to investigatethe
suspicionand,if it is confirmed, take step® guaranteethe safetyof
thechild andto reportthesuspected abuse the police.

Further—this is a critical provision of the law—any adult
reporting such knownor suspected abusis utterly and absolutely
i rmune to any sort of chargeor prosecutioncriminal or civil, for
having reportedthe abuseto theauthorities.This stepwas takenso
thatconcernedbserversvho werejustifiably suspiciousut notcer
tain thatabuse had takeplacewould not be intimidated by the fear
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of civil lawsuitsto make their suspicions knowrto authoritieswho
could protectthechild whomight bein danger.

Thattheneed foralaw suchasCAPTA wasgreatis undeniable.
Thattheintentionsof the lawmakerswho draftedand passedheleg-
islationwere honorabl@lsoseems undeniabl&ut like somanywell-
intentioned attempts healsociety'shurtsby legislatingthemout of
existencethelaw producedvastand unexpected ramificatiorend,in
manycaseshascausedasmuchhurtto asmany childrerasthesitua
tion it wasdesignedo correct.

THE ROAD T O HELL
In 1995, aveterantestifiedata Senate subcommittee heariog child
protection:

| ama retiredchief petty officer in the UnitedStatesNavy. |
proudly gave twenty yearsof my life and myfamily's life to
defenda way of life thatl believedin and| repeatedly swore
anoathto supportand defendhe Constitutiorof the United
Statesa documenthatl understood ensurdtierightsof the
individual againsthekind of institutionalabuses, irthe name
of my governmentthatmy family hasendured.

OnMay 9, 1989my eightyearold daughtemwasdiscovered
to havebeenviciously sexualy assaultedThis was discovered
during amedicalexaminatiorat ahealth cardacility that my
wife andl hadtakenAlicia to after she complaineaf pain....
Alicia informedthe doctorand police detectiveghatsomeone
hadtakenheroutof her brother's window antiad put herin a
greencar, droveto a secluded areand had hurt her, threat
eningto lull herif she cried outAlicia gave a very detailed
descriptionof this individual. . .

Alicia was placedwith a therapist [Kathleen Goodfriend]
whoimmediately expressdterconvictionthatl wasto blame
and that Alicia was obviouslycoveringup for me. [She con
vinced the court] that the only way to ensureAlicia's safety
wasto severelyrestrict her family's accesgo her asmuch as
possible. ..

By earlyJuneof 1989,Joshua[my six-yearold son] had
been addedo thelist of my victims by the socialworkeron
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the caseby submittinga chargeo the court thatJoshua had
beensexuallymolested andhat he wasin dangerof being
molestedagain’ Joshuawas never interviewedr examined
by anyone.

In July of 1989, mywife and | were takento trial on
chargesof sexualabuse and failuréo protectfor bothJoshua
andAlicia. . .. Theytold usa pleabargain had been offered.
... My wife and | could pleadno contestto a chargeof
neglectand aftercomplying with severatonditions.. . . Alicia
would be returned home. They never intended to return
Alicia to us.Theyblackmailedusinto submitting apleaof no
contestby promisingto return our daughter.We did, and
theythentold usthatAlicia's therapisthadtold the courtthat
if they returnedAlicia to us, | would kill her. Alicia was not
returned, but theplea bargain stood. We lost our day in
court.. ..

My wife went for 112 months without seeing my
daughter. 1 went fronDctober 1989 till October 31, 1991
without anycontact.

| was requiredto attend and "successfully completethe
following: 1. Individual therapytwice a week, the object of
whichwasfor meto admitmy guilt; 2. Grouptherapyin what
wascalleda denier'sgroup, withothermen whohadthe mis-
fortune to have been "accusedl and found "guilty” of
molesting [their] children. .. Theonly acceptablgraduation
from this therapyis for you to admit yourguilt; 3. Therapy
with my wife in concert withother families whohave been
accusedof similar crimes,twice a week. Again, the only
acceptable conclusido this groupis to admit yourguilt.

We discovered earlyn 1990 that thetherapistand the
foster mother had been tellingAlicia that theonly way she
couldcomehomewasto tell themthatl wasthe one whdad
hurt her.Alicia hadcomplainedto thesocialworkerandasked
for help, but herpleas fellon deaf ears. Afterl3 monthsof
isolation andntimidation,in Juneof 1990,they succeedeth
gettingAlicia to say,"Daddy didit." . . .

| wasat work atthe air anti-submarinevarfare headquar
terson the13th of Decemberl990 whentheycamefor me.|
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washandcuffedandled away.. . . At the courthearingin Feb
ruaryof 19911 rememberthe angerandfrustrationof having
tositin the court room, thabsolute insanityf sitting there
listeningto my daughtertell a completely fabricatedtory of
herassault. . . Thiswasthefirst timein 11/2 yearsthat! had
seenmy daughteror heard hewoice.

When it became knowrto the juvenile authorities that
DNA evidencewas soon likely to clear me of the awful
charges,they moved quickly. In August of 1991, we were
summonedto juvenile court where the social worker,the
therapistand thecounty counseltried to haveAlicia adopted
away.. . . Theblood sampleeports. . . provedthatit wasnot
Alicia's biologicalfather whohad assaultecher and thatwho-
ever had assaultecher was sterile.... The county counsel
thensaidthat. . . it wasimmaterialto them whohad actually
perpetratedthe rape. Alicia was being adoptedout solely
becauseve had pledno contestto a chargeof neglectbackin
Novemberof 1989.

With the intervention of the San Diego County Grand
Jury. .. andthe public supportgeneratedy a seriesof news
paper articlesvritten by Jim OkerblomandJohnWilkerson,
Alicia wasreturned home.. .

The price of this ludnappingnto thecompassionate world
of child abusepreventionis difficult to calculate.My wife
tried to commitsuicide andvashospitalizedor 9 months ina
locked psychiatric wardMy children areafraid of policemen
and othersin authority. They have learned to fear those
whom they shouldmostbe ableto trust.. .. My sonlost all of
his friends andvastold by their parentghathe could not play
with their children because hiatherraped his sistedoshua
was6-yearsold at thetime. My parentspenttheir entirelife
savingstrying to keepme out of jail. We spent2'/2 yearsnot
knowing from oneday to the next what theywere going to
take away next, just knowing anddreadingthe inevitable fact
thatmorewascoming.. . .

Aboveall, and,by God, mostof all, I lost 22 yearsof my
daughter'dife and myfamily’s life, thatwe nor shewill ever
getback,andnothing thats eversaidor donewill ever make
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up forthat. (Testimonyof Jame®. Wadeto the SenateCom-
mittee on Laborand Human ResourcesSubcommittee on
ChildrenandFamiliesHearingon Child Protectioniyiay 25,
1995)

How could this happen?How could this innocent child be
ripped from the bosomof her family, torn awayfrom a securityshe
musthaveneeded desperatefiftertheterrible injurydoneherby the
rapist?ZHow could aninnocentman find himselficcusedand, indeed,
to all intentsand purposes, convicted sucha hideouscrime against
his ownfleshand bloodon thebasisof nothingbut theclinical intu-
ition of thesocialworkerassignedo protecthis child?

"We Had to Destroy theVillage to Save It'
How couldwhat happenetb theWadeshappen?

A 3-monthold girl suffocatedin Spokandn Februaryl995
when her motheifell asleepwith heron thecouchandthen
rolled on top of her."l guessl picked a bad night to get
drunk," the mother reportedlyold a friend. The crib was
filled with debrisand soileddiapers.(Wilson, SeattleTimes,
August4, 1996)

It happenedecaus®f parentdike this, becauseadultslike this
do suchterrible harmto childrenthat no statethatis notitself cor-
rupt can sit idlyby andlet suchatrocitiesoccurin thesacredhameof
parental rightsA decentsocietyis responsible fothe welfareof the
futuregenerationlndividualscannotsimply sayof another'schildren,
"Theyarenotmy problem?

Nor can society simply waitintil the child is killed or perma
nently damagedo takeaction. CAPTAwasdeliberatelydesignedto
preventthe destructionof innocentchildren, not simply to jail their
out-of-control parents aftethe damagewas done.With prevention
asagoal,it is neithernecessaryor even desirabléo wait until harm
hasbeenconfirmed, untilthe perpetratohasbeen positively and cer
tainly identified,to removethe child from harm'sway. "It is betterto
besafethansorry' is the mottoof CAPTA, but,of course the defini-
tion of whatwill be a sorry stateis rather narrowl defined. What
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CAPTA doesto families is rather reminiscentof GeneralWilliam
Westmoreland'samous— or infamous— remarkaboutan incident in
Vietnam:"We hadto destroythevillageto saveit."

Preventionasthe ultimate goal requiresthateveryone involved

actnotsolely on the basisof knowledgebut on thebasisof suspicion
alone.

Open Seasomon PowerlessFamilies

Suspicionunder thdaw, is interpretedso broady thatevenadults in
a positionto know better are requiretb taketheflimsiestof allega
tionsseriously For examplejf one membeof a couple inthecourse
of family counselingduring divorce proceedings-an activity usually
putatively undertakerto help keeppeoplecalm and easethe pain of
family breakup—accuseshe otherof having beentoo harshseveral
years previouslyn discipliningthechildren, theifamily counseloris
required by law to reportthe allegedlong-pastabuseto the child
welfare servicefor immediate investigation.

Whatever theconsequences$or family counselingpractice—
and it does not bode well—the most immediate resulof such
reportinglaws isavastincreasdan the numbeof child abuse investi
gators requiredo checkout all those reports. Justonsider.The
numberof adultsin real or nominal positionsof responsibility for
children— andthus requiredy lawto reportanythingsuspicious—is
vastindeed.Most children havetwo or threeteacherof onetypeor
another, achool principal angurseor guidance counselog family
physicianor therapistor counseloior somekind, priestsor ministers,
scoutleaderscampcounselors, and dayareworkers,to namejusta
few of the more obvious adults wh@omeinto contact with children
while in somepositionof authorityoverthem. Eactand everyneof
these peoplés requiredby law to reportany suspiciorof abuseof
whatever kind immediatglafter theysuspecit, evenif the suspicion
is basedon nothingmorethan aspiteful andunsubstantiatedllega
tion madeby anotheradult.

Nearly threemillion reportsof known or suspected abusee
receivedby statechild welfare agencies eaghar.Eachand everypne
of thesethree million must be investated promptly, and not by
insensitive cop®r untrainedcitizens.Oh, no. Properinvestigation
requirestheclinical sensitivityof the trainedprofessional.
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Wow! An indefinitely expanding, virtuallyunlimited, full
employmentbill for child welfare workersWhat a boon forthe
industry. And industryit is. In responseto thegrowing demand for
trained professionalsn child welfareand family psychological fune
tioning to investigatethesethree million abuse allegationsa year,
child welfare bureaucracidsave swelledheir ranksuntil they burst
their buildingsat their seams overflowingnto thespace andudgets
of all otherstateagencies.

It is openseasoron helpless familieandthe numberof hunting
licenseutthereis truly astronomical.

The Rape of Parental Rights
How could thishappen?t wasinevitable,given the way the law was
written.

Thelaw took parental rightawayfrom parentsand effectively
vestedthose rights inpaid professionalsvho claim that their knowl-
edgeandtheir trainingmakeshembetterparents than parentsem:
selvesandbetterjudges ofthe bestinterestof the child than parents,
police,or the courts.Beforetheir awesome authority- andtheir vast
armamentariunof claimedknowledge—all the amateursn thechild
welfare businessustfall silent andbow the knee.The legislators
boughttheir claim of unequaled expertiséhe police andthe courts
haveno choicebutto buyit aswell.

Thatthe scientific basis oftheir claimedsuperiorknowledge is
as insubstantialas smoke hardlygives the paid child professionals
pauseWhy shouldit?

Themental healttprofessionalsvho serveasforensic evaluators
in child maltreatmentases havaoway atall to determine whethea
particular individualharmed achild or evenwhethera particular
child was harmedon thebasisof psychologicabr behavioralrather
than physicalevidenceThereis no clear patternof behavior exhib
ited by all batteredand abusedhildren.And thereis no clearpattern
of behaviorto identify adults whdharm childrengdespite pseudsci
entific effortsgoingso farasto create &' syndromé& supposediyypi-
tying batterers.

Thereviewof the literatureindicatesthat thescientific basis
for the batteringparent syndromes very weak. .. Psyche
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dynamicresearchersavenot succeededh identifyinga con
sistent patternof traits common amon@busers.Gelles
foundthatat least twoor more authoritieggreedon only 4
of 19 traits reported in the literature.. When [this evi-
dencejs usedin combinatiorwith medicalevidenceasto the
causeof physical injuries, it is likely to be highly prejudicial
and misleading(Melton, Petrila, Poythress, and Slobogin
1987, p.315)

Quoting a 1972 reviewin PsychologicalBulletin of battering
parentstudiesby Spinetta andRigler, the authors continue;While
the authors generally agreethat thereis a defectin the abusing
parent'spersonalitythat allows aggressive impulse be expressed
toofreely, disagreemerntomesn describinghesourceof theaggres
sive impulse8 (Melton, Petrila, Poythress,and Slobogin 1987p.
315).

Thereis a defectin parents whobeat up their children that
allows themto beatup their children?Thatis so vacuoust is hard
not tolaugh.

A mental healthprofessionamay also be askedto give an
opinionasto whethera child hasbeenabused. Howevett, is
hardto imaginecareful pgchologicaltestimonythatwould be
very helpfulto thefactfinder. Although childmaltreatmenis
certainlynot benignin its psychologicakffectsthe behavioral
signsare not distinguishablérom those seem otherclinical
populations{Melton, Petrila, Poythressand Slobogin1987,
p. 321)

Linda Meyer Williams, who, along withher colleaguescon
ductedthe oft-quoted emergenapom"amnesia study(discussedn
chapter9), was also the co-author of anothervery interestingstudy
publishedin 1993in the PsychologicaBulletinand notedbriefly earlier.
Sheand her colleaguegeviewedsomeforty-five separatestudiesof
child victims of sexualabusein which all the childrenwere eighteen
yearsof ageor younger.Theywereattemptingto determine whether
thechild (eighteens very oldfor suchastudy!) whohasbeen abused
is in any way distinguishableat leastto the eye of a trainedexpert,
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from achild who hasnot been abused-heyfound thatno particular
symptomor cluster of symptomsor syndromedifferentiated abused
from unabusedhildren, andthat about one thirdf theabused chil
dren showedno symptomsat all (KendallTackett, Williams, and
Finkelhor, 1993).

Thesestudiesmakeit very difficult for any expert—whatever
the impressive listof credentials—to claimthat he or shecan infat
libly detect eithean abuseor avictim of abuse.

Then what are theseso-called professionalsloing in court
expressingtheir utterly unfounded opinionsne way or the other
aboutthesemattershey haveno knowledge but theydo havethe
power.

The law was written to placethe power in the professional's
hands;the entirelegal systensetup to dealwith abuseof childrenis
predicatedon there beingchild professionals-psychologistsf one
type or another—on whom the restof us can relyto determinethe
bestinterestsof the child. Someonehasto fill the bill andthereare
about100,000 diplomasutthereclaimingthatright to doso.

Thesepeoplearesupposedlyrained,and they are certainlyvell
paid,to tell therestof uswhatis wrongwith a particularchild, if any-
thing, who did it, and what shouldbe donefor the child. We want
themto makethesejudgmentsWe begthem. T helaw demandst of
them. Ofcoursewe get whatwe askfor.

Carol Lamb Hopkinswvasthe deputy foremarof the SanDiego
County grand jury that reviewedthe country's juvenile dependency
systemin 1995. She was also a memberof the San Diego district
attorney'sad hoc Committeeon Child Abuse.In hertestimonyto the
Senatesubcommittee'siearingson childrenand familieson May 25,
1995.shesaid:

| could share anecdotatories about the destructiohfami-
lies, the insensitivityof socialworkers,the collusionof juve-
nile court judges, whichmight well cause youo decidethat
the damageadoneto childrenandfamilies inthe nameof child
protectionfar outweighghegood.. . .

It is time to bring commosensdo our justicesystem and
to recognizehat theprotectionof childrenis almostalways
synonymouswith the protection of families. We cannot
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allow the protectionof family to be the rhetorical claim of
anyone political agendar segmentf the systeml strongly
believethe protectionof the family is essentiato the protee
tion of our societyand essentiato the survival of a healthy
democracy.

Abuse of Immunity

Both willful blindness and fairy talesave servedas the basisfor

breaking up families, removing children fromtheir homes, and
placing them in foster homes where they are quitikely to be

abusedand theyhaveresultedin numerous criminathargesbeing
broughtagainst adultsargetedby thetales.

Why aren't thoseprofessional validatora little worried about
making allegations so bizarthatit would seemthatnoonein hisor
her rightmind could possibly takéhemliterally? If they arenotwor-
ried aboutharming othersshouldn't theybe a little worried about
gettingsuedfor irresponsibility? Wellno.

In an unsurprisingextensionof the immunity grantedto those
who reportsuspected child abust#ye courtshaveruled thatimmu-
nity alsoshieldsthe activitiesof the authorities—the child carepro-
fessionals—who are calledin to investigatethose reportslt is this
extensionof immunity thatallows doctorsand nursessocialworkers
and psychologists who induce childreio make bizarre allegatiort®
dosowithoutany fearof retribution.

One might thinkthat atleastin casesn which the defendants
were found not guilty that someone,somehow, would be held
responsibldor draggingboth the helplesschildren andthe innocent
accusednto court, butit is notso,not even wherthe allegationsare
of so extremeand nonsensica charactethatif utteredby any but
thecertified child care professionatbeywould landthe utterersn a
safeenvironmenfor evaluation themselves.

The abuse evaluatois immune as well from the charge of
having irresponsilgl violated all senseof ethics, deceng and even
commonsense.

Ray Buckeyand his mother,PeggyMcMartin Buckey,were
found not guilty Thursday of molesting children at the
family-run McMartin Pre School in ManhattaBeach,aver-
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dict which brought toa closethe longesand costliestcrim-

inal trial in history. An eightman,four-womanjury—10 of

the membersparentsthemselves-acquittedthe Buckeysof

52 countsof molestationafter deliberatingfor nine weeks
over evidencehat had beenpresentedover the courseof

more thartwo years.

The acquittals concludethe longestriminal trial in his-
tory, a casethat stemmed froma 2/-year-old’s report tohis
mothersix yearsagothathe hadbeensodomizedt his school
by a"Mr. Ray!' The caseultimately costtaxpayersnore than
$15 million, altered scoresf livesandcareersand provideda
nationalfocal pointfor theissueof child abuse(Timnick and
McGraw, Los Angeles Timeslanuaryl9,1990)

When the McMartins of the famousday care abuseasewere
finally vindicated,theysued KeeMacFarlane, thechild psychological
specialistvho interviewedthe children,aswell asthe corporateentity
for which she workedr he California courtruled thatthey could not
sueMs. MacFarlane—or Children'sinstitute Internationat—for her
role in the raisingof bizarre allegationtike hot air balloon molesta
tion and tunnelingtrips to graveyardgo dig upgraves and haclp
corpses becaushewas justdoing herjob undertheshieldof immu-
nity. Immunity applied becausker investigations arose directlyut
of theinitial reportsof abuseMcMartin v. Children’s Institute Interna
tional, California, 1989).

Extraordinary.If theinitial causes just,thenanyeuvil in its ser
viceis justified?

In the caseof Wade, the naval officer above,the situation
turned out a bit betterin the end. In part thiswas becausea very
interestingseriesof eventshad beentaking placeduringthe family's
ordealbut unknownto theWades.It happenedhata convictedsex
offenderwasbeing triedfor abductingand molesting children ithe
very neighborhoodwvherethe Wadeslived with their daughtemwho
was raped.The so-called therapistand abuse specialist neveaid
thesepoor parents,althoughboth professionalsvere awareof it all
along.

Whenthefacts cameut, theWadefamily suedtheir daughter's
"therapist; Kathleen GoodfriendThe California Court of Appeal
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found thatfor thefamily therapist Kathleeoodfriend,hersuppos
edly "therapeutit activities extendingover a two-anda-half-year
period after the initial reportof the abuse"had nothingto do with
the child abuse identified anteportedat theoutsetby the hospital.
[The] allegedcoercionof Alicia continuedoverthe next two ancbne-
half years—long after any ‘emergency’ had passedter Alicia was
out of harm'sway, and afterthe authoritieswere actively involved,
investigating angbrosecuting.

"To hold such conduct protected is to immunize virtually
anyone coming ircontactwith an abusecahild. We do not believe
suchan interpretationis warrantedby the reportingstatuté (Fames
W, etal.v. SuperiorCourt of SanDiego Co., KathleenGoodfriend et al.,
1993).

Following this decision,the Wadelawsuitwassettled, for a total
of $3.7 million. The county paid about$750,000 forits shareof the
damages.

In mostcasegheinjured family is without recourse!"l was just
doingmy job." Doingit badly doesn'seemto havea negativeimpact
on the pocketbook either. Kee MacFarlane, despite the over
whelmingrejection of the bizarre allegationsf nurseryschool chit
drenundertalunggraverobbingand corpse mutilatiorthatappeared
over the courseof her interviewswith the children, still works asa
clinical child psgchologist andcommandshefty feesas a speakeron
herexperiences.

None of this should comeas a surpriseto anyone.Abuse of
immunity is inevitable.Wherethereis no accountability thereis no
responsibilitylt is assimpleasthat.

ITISATOUGHJOB
The abuses anéxcesse®f so manychild welfare specialistshould
not be allowed to obscurethe indisputable facthatthere aremany
decent,caring, hardworkingprofessionalsvho do their absolutebest
with hugecaseloadso helpthechildrenaswell astheycan behelped
with the psychological tools available. It would be cruel and
ungratefulandstupidto sayotherwise.

Theproblem forthemand forus isthat thepsychological tools
just do not exist for them to do their jobs, and no one can or is
willing to admit that. It is just too difficult to deal with the awful
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reality that in the three million annualcasesof alleged abusepur
already overworked police forcegould be calledon to investigate
and makedeterminationsessentiallywithout any evidenceat all of
where, with whom, andy whom abusehas occurred.Who can
blame the police and the prosecutors'offices—along with our
courts— for wanting the assistancef professionalsvho know what
theyaredoing?

It is justtoo badthattherearenoneavailable.

Both in custodycasesnvolving allegationsof grave riskto chil-
drenin thehome,andin casesrising where parentsannotagreeon
custody forreasondoth profoundly serious andismayingly foolish,
our judges—our wholefamily legal systera— desperately seekgiid-
anceaboutwhereto find and whereo placethe bestinterestsof the
children involved. Agenciesparents, andudges aliketurn to psy
chological professionalso help them find the truth or make their
case.

Our common desperatioseemdo haveproducedthe common
delusionthatexperts actuallgxistwho really candeterminewith the
unerringinstinct of a homingpigeonexactlywherethe bestinterests
of achild lie, where achild shouldlive, whetherand how achild has
beenhurt, how achild should be protected, whall bethe superior
parent,and who is unfit to be a parentat all, who should havethe
right and the duty to care for achild, whoshouldseethe child only
underrestricted conditionsand who shouldbe kept awayfrom the
child altogether.

Acceptanceof their expertisehasled usto trust professional$o
makethesedecisions forthe family court system.That meansulti-
matelythatwe alsogrant themthe powerto makethesedecisiongor
our own families.The abstracineedof society toprotectits children
becomes inevitablyhe rapeof therights of the real parentsof indi-
vidual children.Onceagain,theinstitutionalizationof society'sdesire
to "do good resultsin terrible harm for those ithe pathof thedo-
gooders.

The marriageof law and psychology has reachetie heightsof
disproportionatgpowerfor the psychologistsiot justin family courts
but in all legal disputesn which a psychologicaimatteris at issue.
Judgesbuy thevalidity of the expertiseof the confidentpsychological
practitionerand no doubt welcomethe opportunityto make their



IN THE BEST INTERESTSOF THE CHILD 235

own decision®n some foundatiorother than personalopinion and
bias.

It is this understandableesirethat hasled to the recenexplo-
sionin our courtsof casesllegingmentaland emotionat— psychic—
injury, all requiringthe expert testimonyf the psychological witness.



9
Remembrancef

Things Past

Psychidlnjuries from LongAgo

It is importantto stressthat, in consideringhe admissibility of

repressedanemoryevidenceijt is not the role of the courtto rule

on the credibility of this individual plaintiffsmemoriesput rather
on thevalidity of the theoryitself. For the foregoingreasonsthe
Courtherely deniesthe Defendant'sMotion in Limine to Exclude
RepressedMemory Evidence.For the law to rejecta diagnostic
category generally acceptdy thosewho practicethe art andsck

enceof psychiatry wouldbefolly. Rulesof law arenot petrifiedin

the pastbutflow with the currenof expanding knowledge.

EdwardF. Harrington, UnitedStatesDistrict Judge,
District of Massachusett§hahzade. GregoryMay 8, 1996

THE JUDGE AND THE EXPERT WITNESS

In the springof 1996,in Massachusettan elderly womanbrought
suit againsther equally elderlymale cousin from California for
wrongs heallegedlyhaddonehernearlyhalf acenturybefore.

Ann Shahzadesixty-eight, claimedthat from the time shewas
twelve years olduntil she was seventeenher cousin George,five
yearsolder thanshe, hadsubjectedher on a numberof occasiongo
nonconsensuakexualtouching.

Ann claimedalso that she had beeso traumatizedby these
eventsthat sherepressedill memoryof them despitefrequentcon-

236
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tacts withhercousin ovetheyears, withfrequentioansfrom George
to Ann. In 1991,during a courseof psychotherapyvhen, coinciden
tally, her cousin refusedo lend her an additional$30,000, Annsaid
she regainedher memoriesof the numerousncidentsof fondling of

fifty years agoshe subsequentbuedhercousinfor damages.

Her cousin, George,objectedto Ann's suit, arguingthat the
touchingwas consensuablnd, moreover,that suing fifty yearsafter
theallegedtort vastly exceedethe statueof limitations for apersonal
injury suit. Further, Georgelaimedthat Ann's failure to bring suit
earlier could not possibly be due to traumatic repression with
memoryloss becauseo suchthing existedin science.

U.S. District JudgeEdward Harrington, of the First Circuit,
heardGeorge'sobjectionandissueda ruling inMay 1996, declaring
that, at least for the First Circuit, repressionof memory dueto
trauma—alongwith its long-delayed recovery yeakter the traw-
matic events—had been firmly established science.Thus, Ann's
civil suitcould go forwardfifty years oldor not.

In reachinghis decisionJudge Harringtonrelied stronglyon the
testimonyof Dr. Besselvan der Kolk, the psychiatristfrom Harvard
University Medical SchooWwhosework on traumaand memorywas
briefly described earlieDr. vanderKolk told the judgethatrepression
was a scientific fact.JudgeHarringtonwrote that an expertwitness
claiming that atheory is scientific "must testify as to whether that
theorycanbe,or hasbeen testedor corroborated, andf, so,by whom
andunder what circumstances, whether this thé@gbeen provemut
... whetherthe theory of repressednemoryis widely acceptedn the
field of psychology.Dr. van der Kok's testimonysatisfiesthese funda
mentalfactors' (Shahzade Gregory,1996).

In aninteresting applicatioof moderntechnologywhenthe judge
madehis ruling acceptinghat thepsychological evidencewastruly sci-
entific, the Harvard psychiatrist and traumaspecialisthad the ruling
broadcasall overthe InternetT he broadcastvasno doubtin theinter-
estsof scienceather than fothe purposeof personal advertising.

" Scientific" Evidence Cited by the Expert

Yesterdaythe expert withessDr. Bessel varder Kolk, test
fied that the phenomenomf repressed memories among
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trauma victims, especiallythose suffering childhoodexual
abuseis widely acceptedby scientists and doctoréRakowsky,
BostonGlobe,April 10, 1996)

In supportof his assertiond)r. vanderKolk told the judgethat
he relied on a study by Judith Herman,who teachesn the Depart
ment of Psychiatry at the Harvard Medical School,and Emily
Schatzow,who is Dr. Herman'scolleagueat the Women's Mental
Health Collectivein Massachusett®n incestvictims who were said
to "recovel theirlost memoriegshroughgrouptherapy.

Dr. van der Kolk sworeto the judge that with this study Dr.
Hermanand Dr. Schatzowhave providedthe world with unshakable
proof that traumaticrepressiorof the memoriesof childhoodsexual
abusds common.T he judge believedim.

AsJudgeHarringtonexplains:

One such study, whiclDr. van der Kolk referredto asthe

Herman and Schatzowstudy, looked at victimsof sexual
abuse andound that only approximatelyonethird of the
victims rememberedll the details of the abuse.Another
one-third of the victims hada partial memoryof the abuse,
while the final one-third of the victims rememberechothing
relatingto the abuseDr. van der Kolk statedthat these fig

uresrepresent'the sort of figuresthat everystudy comesn

with, regardlessf what the methodologyis. . . . ” (Shabzade

v. Gregory,1996)

Let's look at this study "proving® traumatic repression and
recoveryof memory.

The Miracle of Amnesia

In group, Dorisinitially reportedalmostcompleteamnesia
for her childhood. Shapokelittle until the sixth session,
whenshebeganto moan, whimper, andiring herhands.In
a childlike voice she cried;' The door is opening!The door
is opening!” Shewasinstructedto tell her memoriesto go
awayandnot tocomebackuntil shewasreadyto havethem.
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Thisshe did, first irmwhisper, andhenin aloud voice Her
anxietythensubsidedo bearabldevels.

In the three weeks following this session, Doris was
flooded with memorieswhich included being rapedby her
father and being forcedto servicea group of her father's
friendswhile he watchedT hesexualabuse begaatabout the
ageof six andcontinued until thegeof twelve, whershewas
impregnatedy her fatheandtakento an underground aber
tionist. (Hermarand Schatzow 198p, 9)

It shouldbe noted herehat"Doris" is not a real patient. Sheas
justa madeup caseusedby Drs. Hermanand Schatzowto illustrate
the findings of their "study'" Clinicians often do this, the burderof
finding authentidllustrative casespparently beingoo heavy.

For the real women whowere part of the incest survivors
therapygrouprun by these two therapist26 percentof the patients
hadno memoriesof sexabuseat all. Yet the therapists writehat the
womenwho can'tremembeibeingabusedat all sufferedthe abuseat
a youngerverage agéd.9years versui0.6years)than theones who
did rememberHow canthey possibly know the agewhenthe abuse
supposedlyoccurredif the womendon't remember anythingbout
theabuseatall?

Whatare thesevomendoingin anincestsurvivorsgroupin the

first placeif they can't rememberany incest?Ah, but after awhile
theycan.

Participationin group provedto be a powerful stimulus for
recoveryof memoryin patientswith severe amnesi@uring
grouptherapymore thara quarterof the womenexperienced
eruption intoconsciousness memorieghathad beerentirely
repressedHermarand Schatzow987,p. 8)

Are their memoriestrue accountsof what actuallyhappenedo
these womeiaschildrenWell, whois to saythatthey arenot?They
seemtrue tothe patient. They were accepteds true by the thera
pists. Why should the patientsin such a circumstanceloubt the
authenticity of either theirmemoriesor the supposed processf
"losing" and"recovering them?



240 WHORES OF THE COURT

Sincethe majority of their patients— 64 percent—"discoveret]
somenew memoriesf child abusen therapyHermanand Schatzow
classifiedthe majority of their patientsas having'somedegreeof
amnesiadue,of courseto traumatic repression.

Amnesiadueto repression?

Is this proofof repressior—proof that thetraumaof incest
forced those memoriesut of the reachof consciousness® is no
suchthing.

Theyareactuallyreportingonly that many women whdaveno
memoriesof incest—who neverthelessjoin an incest survivors
therapy groupon the recommendatiorof their therapists—do, in
time, claim to havememorief incest.

This studyis proof of nothing. Wecanhaveproof of repression
and recoveryf memory onlyif we haveno otherexplanatiorfor the
absencef memory beforeghe womenjoinedthe groupandthen the
presencef memory some time after théad joinedit.

Are thereno otherpossibleexplanations? Surthereare.

What might be possible reasonfor the failure to remember?
Perhaps somef thesewomen chosenot to think about what hap
penedio them;many victimsof sexualabusemaychoosedo turntheir
minds from the unpleasant memories. Perhaps sahée women
wereso young athe time of the abusethat clearmemorieswill for-
everbeimpossibleor them.

And, perhaps, for somef the women whohaveno memoryof
abusetheabusdust did notactuallyhappen.

Canthe researchers ruleut the possibility that the memories
were simply createdby the patientsand by the therapistswho
believedthat patientsn anincest therapy group shouldivememea
riesof incest,who believedthatin time theywould have them—and
havethem they didNo.

UnlessHermanand Schatzowcan rule out all of these con
founding factors, they canngbssiblyconcludethat amnesiadueto
traumatic repressiois the only explanationfor the lack of memaory.
Becausehese researcharBose essentialtyp control nothing in their
"study; theycanconcludegssentiallynothing.

Imagine, forexamplethat you find that moneyis missingfrom
your pursethat had beensitting on the kitchen counternext to the
refrigeratomhereyourson andaneighborkid hadbeenstandingYou
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cannotjump to the conclusionthat the neighborboy took the money
from yourwalletwithout first ruling out all other possibilities.Thatis
not justgood sciencet is simplecommonsense.

How could Dr. van der Kolk tell Judge Harrington thathis
hopelesslyconfoundedexampleof junk scienceconstitutedscientific
proof for repressiorof memoriesof traumaat seems impossiblghat
anyone couldioso.

Maybe judgesshould be required to read the psychoexpert's
sourcematerial themselves insteadfl relying on someexpertto sunm
marizeit for them.A lot gets losin thetranslation.

Trauma in the ER
Dr. vanderKolk also toldthe judgethatrepressiorwasscientifically
proved in a stug by the sociologistLinda Williams on women's
reportingmemories forchild abusencidentsthatoccurredseventeen
years earlier.

AsJudgeHarringtonexplains:

A studyconductedy Linda Meyer Williamswhich Dr. van

der Kolk referred toas"the beststudyon all of this,” further

validatesthe theoryof repressed memoriess a graduate stu
dentin psychologyat the University of Pennsylvanigrom

1973to 1975,Ms. Williamsdid her doctoraldissertationon

sexually abused children who had been treated at the

Philadelphia Children'dHospital. She conductedextensive
interviewswith youngwomen whohad beensexuallyabused,
and her dissertation detailethe experiences whickhey had

undergone.

Seventeenyears later, as a research psychologisis.
Williams reinterviewedpatientsvho had beenthe subjectof
her dissertation tseewhatimpact theearlier sexualabuse
hadon their latetife. Shewasableto locateabouthalf of her
original subjectsand after reinterviewingthem, she found
that thirty-eight percenof her patientsio longer remem
beredthe abuse.

(Ms. Williams is actually Dr. Williams and hasa Ph.D. in sock
ology, not psychology.)
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Note that Dr. van der Kolk told the judge that theWilliams
studywas the besteverdoneon the repressiorof traumaticmemory.
Let uslook at thebeststudy evedone.

In a1992issueof TheAdvisor, a newsletter foran organization
of professional child abusexperts, Linda Williamsa memberof the
organization'sboard, reportedhe resultsof interviewsshe and cel
leaguesconductedwith womenseventeeryearsafter theyhad been
broughtasyoung childrento the emergency roonof a city hospital
for suspectedexualabuse.

Williams claimedthat, "38% of the womenwere amnestidsic]
for the abuseor chosenot to report theabuseto our interviewersl7
years later' Leaping to generalize her findings, sheconcludes,
"Thesepreliminaryfindings suggesthat amnesiagor sexualabusan
acommunitysamplés notanuncommorevent

Amnesia?For unfathomablereasons psychological amnesi#
almostas popular withclinicians whospecializein sexabuseasit is
with Hollywood writers.Williams is sayingexactlywhatHermanand
Schatzow saig-that the traumaof the abusewas so greatthat the
children probablyepressedheir memoriesf it.

Did Linda Williamsreally find that overa third of women who
were abusedschildrenhad"amnesidfor the abuseseventeegears
later?No, she didn't. Sheliscoveredhat 38 percenteitherdid not
remembetheincidentor did notchooseo tell herresearchers about
it. Dr. Williams neverevenaskedthe womendirectly whether they
rememberedhe abuse. She didot hand themthe hospitalreport
and say, "Seethis? Nowremember?She hasno idea what would
havehappenedhadshedoneso.

Is this proofof amnesia—proof that the traumaof childhood
abuse forcedhose memoriesut of the reachof consciousness&s
abovejt is nosuchthing.

Williams's study, likethat of Hermanand Schatzowjs proof of
nothing. Williamscan arguethat she hasscientific proofof repres
sionif andonly if thereis no other explanationfor what happened
with these women.

Are thereno otherpossible reasorthanamnesiao explainwhy
38 percentof the interviewed womeriailed to reportan incidentof
child abusdrom seventeeyearsbefore? Suréhereare.

Her youngest subjeatvas ten monthsold at the time of the
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reported abuse. Ten months old! Just how much does anyone
rememberabout beingten months old®r oneyear?Or two? Or
eventhreeor four?

Also, for manyof the children,the reportedabuse consistednly
of "touching andfondling” What's achild supposedo think about
inappropriate touching and fondling3s likely thatsuchactions were
uninterpretabl@ndnontraumatic fotheyounger children.

It's importantto considertoo thattherewasno physicaltrauma
in 34 percentof the casesandin 38 percentno physicalforce was
reported. For molestationthat leavesno physical evidence,with
youngchildren one oftenhasonly the word of the mother or other
caretakerthat theabuse actuallpccurred. Mayb@&othinghappened.
Maybethe motherwasoverly conscientiousMaybeshewasangry at
someoneW ho knows?

In addition,thewomen in thisstudywerefrom innercity fami-
lies who usedthe hospitalemergencyoom astheir primary health
careprovider,so thereis nothing thatwould makea visit to the ER
standout for these children. DidWilliams testto see how manyf
the othervisits to the ER in the courseof their childhood these
womenremembered®id she findoutwhat percentagef visits they
forgot? And what kind of incidentsthey forgot?She did not. She
didn't test how well or how much nonmolestecdults remember
abouttheir trips for medical careaschildren either. Shehasno idea
what kinds of injuries or sicknesseget forgottenover seventeen
years.

Thereis nothing atall remarkableaboutthe failure of 38 per-
centof Williams's subjectsto relateanincidentof reportedsexabuse
from seventeen yeagwior to theinterviews.lt would becompletely
unbelievablef 100 percenbf themhadrememberedheincidents.

When somethingdoesnot happen in atudy, when womeimlo
not describeto interviewersa particular incident of reportedabuse,
the researchercannot conclude that thereis only one possible
reasor—amnesiat—for the absenffinding. Thereareany numberof
possible reasors particularfinding doesnot showup in a particular
study.

Thisstudy,along withthatof HermanandSchatzow, belongs
the dustbin of junk science,not in supposedlyauthoritative legal
briefshandedo our legislators andudges.
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This study actuallyhad nothing todo with repressionat all.
Therewere so manyther reasons fothe women'sfailure to report
that single incident of abuse,no researchercould claim,with any
degreeof honestythatrepressionwasthe solepossiblereasonpr even
themostlikely. It wasnosuchthing.

Perhapsexpertwitnessesdo not swear"to tell the truth, the
whole truth, and nothing but theruth,” but theyshouldbe required
to dosoif theydonot. Dr. vanderKolk apparentlyforgotto tell the
judgesome additionatrucialfactsaboutDr. Williams's study.

To quotefrom the 1979book The Aftermath d Rapewritten by
Linda Meyer Williams with her colleaguesThomasMcCahill and
Arthur Fischmanthebookthatreportedtheoriginal data:

"Finally, child victims [undertwelve] ¢ rapelbroadly, statutorily
defined] exhibit thefewest short-term [One year] adjustmenprob-

lems.In many casesthe natured the evenjor events]is merely
confusing. Whereasthe eventis disturbingto the victim, it is

perhaps no more disturbing thammanyotheraspect®f a

child's life. In the first year followingthe rape, thevictim's

family may deliberately maintaimn "everythingis-normal’

posture.These efforts, combined withthe child's natural
tendenciego forget and to replacebad feelingswith good

feelings,usually resultin the appearancef few adjustment
problems. .. The changeghatdid appeamere often diffi-

cult to attribute to the rape, as they may have reflected
normal developmental growthnd change.(Williams, Mc-

Cahill,and Fischmaid979,pp.44-45)

Why would Linda MeyerWilliams have expectedthe “well-
adjustedchildren® with their "natural tendenciet® forget' to report
a "merely confusing eventfrom seventeen yeais the pastto her
interviewersin the 1990s?

Why would Dr. vanderKolk haveneglectedo sharetheearlier
dataon the lack of trauma inthe child rapevictims with the judge
before whom he is testifying about trauma and memory?It is
extremelyhardto understand.

Dr. van der Kolk presented th&Villiams study to Judge Har-
rington as"the best' thereis to prove"scientifically’ the existenceof
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repressionHe wasright about thatlt is the bestthereis, and the
best isreally, really bad.

Most bewilderingin the shably displayof pseudeevidencefor
the existenceof repression paraded befotiee judgein Shahzader.
Gregory is the researchconductedby the number onexpert-for-the-
plaintiff himself, Dr. Besselvan der Kolk. Dr. van der Kolk testified
that heconductsresearchon trauma using what he thinks of as
advancedsophisticatedpeuropsychological techniques.

Dr. van der Kolk assertsthat we have a specialvideo trauma
memory thatvorks accordingo different rulegshan ordinarymemory.
H e claimsthatwhile ordinarymemoriesof such eventas,for example,
your first day at college,will indeed bedistorted,decomposedselec
tively highlighted, andbadly contaminatedboth by what transpired
before andvhatoccurred afterward, memorie$ traumatic eventare
etched indelibly and unalteralilyto theverysynapsesf the brain.

Is there any evidencethat special videotrauma memoryis a
fact?No. But Dr. vander Kolk claimsto find thatwhen patients are
askedto remembeirhorrifying eventsin their lives like the deathof a
child in acar accidenttheir PET scans lookdifferentthan they do
whenthe patients areskedto think about getting upghrushingtheir
teeth,and going to work. A PET scanis a picturerepresenting the
amountof brain activity in differentcolors. Dr. van der Kolk hooks
upvolunteersto theP E Tscannerthe machinethatmeasuredrain
activity and makeshe picture— and asksthem to remembersome
thingterrible. He takesa" picture!’ Thenheasksthemto think about
brushingtheir teeth.He takesanotherpicture. The pictures look
different.

Whatcanoneconclude fronthat?Nothing.

How do theP ET scans look wherthe patientsthink aboutan
event that was unpleasantbut not horrific, like havingyour car
stolen2Vho knows?How abouta highly emotionalevent likeawed
ding dayor an episodeof adultery?Do they lookmorelike traumas
or teethbrushing™obodyknows.Whatdo thescans look likevhen
the patients areaskedto fantasizea horrifying event instead of
remembeone? Nobodknows.

It wouldn't make any differenceif we did have answersto all
these question®VhetherPETscansvary when subjectshink or fan-
tasizeaboutvarious typesf eventscannotprove that anyonehasa
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trauma engranetchedin his or her brain.How couldit? And thereis
no logical connectionbetween distinctiv® E T scansand Dr. van der
Kolk's favorite pseudephenomenorflashbacksT hereis no necessary
connectionbetween distinctiv® ETscansand indelible memories.

For example]et ussaythatmy P E T scansalwayslook different
when| fantasizethanthey do when| rememberreal eventsWould
thatnecessarilyneanthatmy memoriesof real events were exact and
accurate? O€oursenot. Thereareinnumerablereasons whyhe two
classe®f scangnight differ.

Researcheravho jump on "the special indeliblecharacterof
trauma memory bandwagonas the only possible explanatiorare
simply bamboozlinghe public. This bamboozlings especiallyntim-
idating when it is sprinkled witha hefty doseof neuropsychology
jargon.Whatis the poorlayperson supposed say?I don't buythat
PET scanstuff!” Of coursenot. Who would be so bold? That'swhy
we haveexpertsto explainthese matterso thelay public. Neverthe
less, fancy terms and expensivetechnologyaside,no one ever has
shown that memoriesof trauma have special etchedin-the-brain
characteristicsDr. van der Kolk's researchcertainly showsno such
thingandhehadnobusinesselling the judgethatit did.

Dr. vander Kolk wastestifyingabout thisresearcho provethat
repressionof memory dueto traumais a scientific fact.He seemsto
haveforgottenfor the purposesf his researctihe paradoxthatif his
subjectsareableto focustheir mindson thememoryof a"traumati¢'
event, then, by definition, that event was not repressedout of
memory dueto the traumaor they couldn't havebeenthinking of it
duringtheexperiment.

Of course, eveiif Dr. vander Kolk had avoidedhis crippling
difficulty, his PE T scan experimentsannotbe saidto haveeventhe
vestigesof control.

Who NeedsGood Science?

Is there any scientific evidencethat repressionjn the sensethat
"researchetslike Herman and Schatzow,Williams, and vander
Kolk meanit, actually exists®What they mean by repressionis,
"Something terrible happened me and it was so awful that |
cannotremembeiit, try asl will, and my failure to remembeiis not
becausé wastoo frightenedto payattentionto whatwashappening,
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and not becausd washit on the head,but only because mynind is
trying to protect me fronthe painof the awful memory"

Peoplelike this story.lt hasaninherentplausibility—atleastto
the earof psychologized American. makessense. Wellnot to me.
Psychologically]’'m from Missouri. Show me. Wherethiesound sci
entific— carefully controlledand unconfoundedby floating variables
and researchdyias—proof thatrepressiorexists hereis none.

David Holmes,in a recentcomprehensivaeview of allof the
evidenceon repression, found that:

despiteover sixty years|[it is over seventyyears now] of

research involvingqumerous approachbg manythoughtful
and cleverinvestigatorsat the present timehereis no con

trolled laboratoryevidencesupporting thesonceptof repressionlt is

interesting to notethat even most of the proponentsof

repressiomgree withthatconclusionHowever theyattempt
to salvagethe conceptof repressiorby derogating the labko
ratory research, arguirtpatit is contrived,artificial, sterile,
andirrelevant to the'dynamic processéshat occurin the
"realworld.” (Holmes1990,p. 96)

Our George Franklin murder trial expert, Dr. Lenore Terr,
takesexactly this tack.Dr. Terr, in describingher trial testimony in
UnchainedViemorieswrote:

| explainedwvhy clinical studiesof peoplewho haveundergone
traumaticeventsare thebestway wecurrentlyhaveto undes
standhow these eventareperceivedstored,and recollected.
It wasimportantthatthe courtroom‘findersof fact' seethat
thereare greatdifferencesdbetweenthe mistakeshat agroup
of kidnappedthildrenwill make,or that arapediittle girl will
make,and the mistakesa collegestudentin a psychlab, for
instancewill make after watchinga movie of a simulated
automobileaccident. (Terl994,p.51)

Dr. Terr packeda lot into that piece of testimony.She was
sayingthat havinga horrible experiencds different fromhaving an
experiencehatis not horrible. Thatis undeniablytrue on somelevel
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if notall levels.Sheis saying alsahatadultsare differenfrom chil-
dren.Also manifestlytruein manybutnotin all respects.

Mostimportant,sheis sayingthat her interpretationsand intuitions,
and thoseof other clinicians, are a far better source of reliable and valid
information about memory and trauma than are scientific studiesof
memonythat do notinvolveactualtrauma.

Now, thatis a self-aggrandizingclaim with no substantive scien
tific supportwhatsoeverT hatcliniciansthink they are gregudgesof
how the mind works doeshot makethem greatjudgesof how the
mind works.t justmakeshemclinicians.

In an outpouringof pride in the infallibilit y of her clinical intu-
ition, Dr. Terrwrites,"Psychologicaéxperimentsn universitystudents
do notduplicaten anyway theclinician'sobservatiot (1994, p51).

Thatis actuallya strangeand ratherpathetic statemenf rea
sonable person might expectthat at least some of the clinician's
observation®ughtto be scientifically verifiablelf aclinician'sobser
vations cannotbe duplicatedin any way by scientific psychological
experiments—whateverthe age or educationalstatusof the sub
jects—thensomethings seriouslywrongwith theclinician'sobserva
tions. It is hard to imagine why anyonén the medical professions
would take such obvioywride in beingbeyondthe touchof science.

Despite the disdain frequently expresseddy clinicians for the
inferior research effortsf their lesser scientificounterpartsye new
ertheless have clinicians and trauma specialists like Williams,
Herman,Schatzow, andanderKolk all claimingthattheir scientific
efforts to prove the existenceof traumatic,"amnestit repression
havebeenwildly successfulnddownrightdefinitive.

Theyshouldbe joking,but they arenot. Their work shouldbe
assignedn classen research desigto illustrate "What is wrong
with this study? It certainly shoulchot be presented irtourt assci
enceto a judgetrying to make arhonestandinformeddecisionabout
thescientificstatusof somepsychologicatoncept.

It is especiallyfrighteningto realizethatthe professionabrgank
zationson which both the courts and the public rely areutterly
unwilling to rein in these pseudexperts whertheytestify. In fact, in
Shahzade. Gregoy ,the plaintiff evenofferedassupportingevidencea
statemenbf the American Psychiatriéssociationthatsaid,” Children
and adolescents whuavebeen abused cope with traurbg using a
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varietyof coping mechanism$n some instances these coping mecha
nisms resulin alack of conscious awarenestthe abuse for varying
periodsof time. Conscioushoughtsand feelingstemming fromthe
abuse magmergeata laterdate

The judgewassoimpressedby that statementhathe wrotein
his decision,” The American Psychiatric Association, whiéb the
major professional associatidor psychiatristsn America, recognizes
the theory of repressed memories arklievesit is very common
amongpeople whdhaveexperienced severe traurha.

The AmericanPsychiatricAssociatiorshould be ashamed itself
for writing a statemendn the aftereffectof abusehatis sovagueand
so openin its terminologythat any practitioner with an agenda can
wiggle a pet theorynto its framework.Do some peopl&copé’ with
the memoryof anawful eventby not thinking aboutit? Sure. Well call
that repressionDo some people simply forget with time ago on
with their lives?Sure. Well call thatrepressionioo. Why not?

Well, why not is pretty darnclear.Judgesand legislatorsall
over the countryarenot going to rewrite the law on the statuteof
limitations for eithercriminal or civil actionsbasedon the "scien
tific discovery that peoplesometimesavoid thinking aboutawful
eventsin the past andsometimes thejorget about themTheyare
rewriting the law becausethe APA has told them that what is
responsiblefor the absenceof consciousmemoryof terrible events
is nothing ordinary but ratherthe mysteriousmental processof
repression, whosexistence habeen scclearlydemonstratedby the
clinical techniquef SigmundFreudand his moderndescendants.
Shameon them.

The American PsychiatricAssociation knowsgerfectlywell that
whatevetrthe private ideologicabeliefsof its members abouheuncor
sciousrepressiorof the memoryof psychologicatrauma,thereis no
scientific evidenceupportingthe factual existencef this hypothetical
mental phenomenorit is grosslyunethical forthe APA or any of its
membersto mislead the legal community into thinking otherwise.
Becauseheywouldlike repressiono beafactdoesnot makeit so.

PSYCHIC INJURIES LOST AND FOUND
We have frequently been calleda litigious society;MaureenDowd
haslately called usa therapeutisociety:The courtroomspawnof a
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marriageof thesetwo is a dizzying imageindeed.Thanks toliberal
latitude in interpreting discrimination and injury undethe Civil
RightsAct, variousEmployment Discriminatiocts, the Americans
with DisabilitiesAct, andthe Child Abuseand PreventiorAct, there
are not nearly enoughclinical practitionersto ferret out all the
mentaland emotional injuries committeth everyimaginablepublic
or regulated domain.

The newest(1994) Diagnostic andStatisticalManual of Mental
Disordersprovidesthe civil litigant with literally hundred®f possible
disorderseachneatlylaid outwith the necessary symptonis.is hard
to imaginethatanyonecould live in today'ssocietyandnot be diag-
nosedwith at least one of thesemany disorders.After all, they
include such exoticstuff as smoking cigaretteshaving lousysex,
feelingrottenabout youtife or trapped in youjob or marriage, and
hatingyour body becauseyou think you aretoo fat or too ugly. Any-
bodyouttherewith low self-esteem?

If you arenot Pollyannahappy—and complaidoudly aboutthe
factthatyou are not—the odds are gre#ltat apsychoexpert caand
will diagnosemental problem foyou.

Oncesocietyhasacceptedhat thehundred=f wayspeople can
be unhappycanall be labeledas specific mental disorders, thetne
diagnosiof those statesf unhappiness, those disorddrecomeshe
special provincef mental disordeexperts.Using diagnostic criteria
of the AmericanPsychiatricAssociation, publidhealthofficials have
determinedthat over 10 percentof working Americans suffefrom
alcoholdisabilities.Thatdoesn'tjust meanthatthey drinktoo much.
Oh, no. It meangheyhavea mental problenthatmakesthem drink
too muchThelaypersorhassignedawaythe ability to say," Oh, hell.
If she drankless and spent moretime thinking about somebody
besides hersel§he'dbe okay'' This insensitivelay analysisnot only
recommendsa change inbehavioras a cure for unhappynaking
activity, it also placeshe blamefor the situation onthe sufferer.A
strict no-noin the psychopoliticof modernAmerica.

A laypersonmay look at the behaviorsthat characterize, for
example, adjustment disorder, anday, "Oh, baloney. Disorder,
shmorderShe's jushavingtrouble breakingip with her boyfriend"'
But what doe®ur typical layperson knowRlas he had any clinical
experiencewith patients suffering from adjustment disord&@.
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He's hada lot of experiencewith people breaking up with their
boyfriends and girlfriendsbut commonsensexperienceno longer
counts inthe courtroom.

Todaywe havepsychological expertso characterizdife's events
and their aftermaths itermsof disorders andreatmentThiswhole-
salepathologizingof every possible response the lessthanperfect
aspectof life hasbeen areal boonto tort attorneys and theiplain-
tiffs.

In all civil tort (injury, discrimination,disability) cases—he did
me wrongand|l demand compensatienit is necessarjor the plain-
tiff to showsomedamageor injury to claim compensation fosaid
damageor injury. You can'tgo into courtand say,"He ran me over
with his carand| feel just perfectboth physicallyand mentallyput |
want amillion dollarsanyway'

Now, determiningphysicalinjury is by no meansa simple task
in every instance-justconsiderthe wranglingover breasimplants
and secondhandsmoke—but it's an absolute breezeomparedto
demonstratingosychological injuryl can seg¢hatyour handis badly
burned,for example but how am | supposedo know if you really
suffer from depressionYou sayyou do, but, afterll, you aresuing
for amillion bucksin damages, so yduaveto claim you are suffering
from somethingand| can segour handdook fine.

Diagnosesf mentaldisordersplay a crucial rolein establishing
injury in casesn which noinjury is evidentto thecasuabbserver.

Let us saythatyour falling off the ladder producecho clearly
brokenbonesor otherspecificphysicalhurt. Torecover damagéor
injury, you mustestablishthe presenceof someinjury. If no damage
is noticeably present,it behoovesboth patient andpsychoexperto
unearthsome.A diagnosisof mentalor emotional disordedoesthe
trick quite well.

It is noteworthytoo, not to sayterrifying, thata greatmany of
the psychoexperts leapingonto the witnessstand, hiredo testify in
civil trials in which thousands, oftermillions, in damages are
demanded in compensation fasychic injury,arewilling notonly to
diagnosethe claimant but to identify for judge and jury the actual
cause ofthe disorde—whodunit—even whenthat causelay in the
distant past, decades beforghe hired gun evermet his or her
employer.
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Of course,we have hadclaims of psychologicalinjury for a
numberof years,but the exponentialgrowth insuch claims ovethe
last twentyfive yearshasbeenastounding.

This is matchedby the corresponding growtlof graduateand
professionaleducation inthe various branchesf psychology over
those years. The total number of Ph.D.s in clinical psychology
grantedin the UnitedStatesfrom 1920to 1974 was 8,687.1n the
twenty years sincethere have beensome 23,000 clinicaPh.D.s
awarded.Today, thereare some75,000 clinicallytrained psychole
gistsin the United States.This exponentialgrowth has been accom
paniedby a like expansionin the numberof master'devel clinical
socialworkers, especially sinchey achievedhe goal of licensingin
the early 1980s, aswell asholdersof master'sdegreesn thedifferent
varietiesof counseling. Psychiatrglonehassufferedsomethingof a
drop-off in popularityoverthelast two decadesjthough withnearly
40,000 psychiatrists andlose to 1,000 registeredpsychoanalysts,
their ranks can hardle calledthin.

All thesehighly qualified people neegbs.

Mental and emotionalinjuries providealmostlimitless vistasof
employment forthe psychologicallytrained. It should comeas no
surprisethatjob opportunitiesand skilled workers aridgandin hand,
especiallyn aline of work wheretheworkerdefinesthe job.

THE PSYCHOLOGISTS AND THE STATUTE

OF LIMITATIONS

Nevertheless, whapsychologicalexpert testimonyabout repression
and recoveryof memory hasdone inthe arenaof civil redress for
mental and emotional injulgnowsno precedentLenoreTerr'stest

mony in 1990 inthe twenty-yearslate GeorgeFranklin trial for the
murderof thechild SusarNasonprovidedanentreefor expertpsyche

logical testimonyon the allegedphenomenorf represseanemoryin

civil cases.

In boththe numberof casest hasinspiredandin the changeof
law it prompted,the Franklin casehashad unprecedentedpsyche
logical' impact on the American civil justice system.That is sur
prising, inaway, and ironic,becausehe Franklin casewas,of course,
acriminal trial, nota civil action,andthe absolutdengthof thedelay
on Eileen'spartin bringing forth herallegations againgter father
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was not thecentralissue, sincghereis no statuteof limitations for
murderin California.

Nevertheless, expert testimonyn the status of repressed
memory in the Franklin trial triggered an explosionof psycho-
pseudesciencan thewitnessboxandopenedhefloodgateso a new
kind of civil casefor hurts from decades past, ana new kind of
delayed discoveriaw. In 1993 the California Court of Appeal ruled
that LenoreTerr'stestimonyon traumaand repressionvas a useful
thing tohavehadin the courtroom™to disabusehe jury of theiden
tified misconceptiorthata child withesso murderwould not be able
to forgettheevent onlyto recallit accuratelytwentyyears latet.

This opinion lays out clear acceptancef the psychoexpert's
claim that as far as memory, forgetting, and the effectsof terrible
experiences gahe ordinary citizen is an ignorantboob. This court
acceptedthe psychoexpert'slaim thatlaypersons suffefrom "mis-
conception$ about these mattersnd require "disabusing through
the good offices ofthe knowledgeable psychological professiowdlo
can infalliblyferret out the deepesburied secrets anthe mostelu-
siveand complexnentalprocesses.

Given what seemsto therapistsand patientsto be the over
whelming intuitive evidencethat traumatic repressionexists and
operates ifjustthe way they haveobservedwith their patientsmany
clinical practitioners supported a changetlire statuteof limitations
for prosecutingpast crimes anébr bringing civil suits basedon past
injuries.

The move to extendthe tolling of the statuteof limitations
indefinitely puts agreatmany peoplen avery dangerous situation.
Thelegal systenis supposedo protectthe right of the defendanto
mountareasonable defensehatmeansf you areaccuseaf a crime
or accusedf injuring someoneyou musthavetheright to betried in
atimeframein whichit is possibleto obtainevidence and witnesses.

You also havehe right to expectthat theevidencebroughtfor-
ward will be somethingother than the highly dubious andutterly
unscientific claimsof personally invested"expert$ in psychological
"phenomenéathathaveabsolutelyno scientificbasisin fact. You have
this right asa defendantandthe people— judge jury, and societyasa
whole—havea right to expectthat defendants and plaintifisill be
found guilty or innocentor injured or competentor whateveron
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somebasisotherthanthewill -o-the-wisp thatis aclinician'spersonal
opinion basedn clinical practice.

However,due processotwithstanding, irresponsdo the testr
mony of such experts, legislatur@ssometwo dozenstates acroghe
country have changed theidaws becausehey were told, and they
believed,that thereis reliable, generally acceptedientific evidence
for the operationof involuntary, unconscious repression. Clinicians
presentedsascientificcertainty gphenomenomvhose existence t®
datewholly unsubstantiated.

It is also likelythatthe peoplein thestatelegislaturesarescared
to deathto vote againstit. In my state,Massachusettshe measure
passedvithout debateTheissueis tied very closelyto the problem
of child sexualabuse andho legislatorsin their rightmind wantto be
seenvoting infavorof child molesters.

Proponentof the changewantedthe law appliedto recovered
repressedmemory to mirror that applied to the "discovery of
damagen, for example, surgicatasesn which the forgottensponge
only makes itdll effects feltlong after the statuteof limitations for
surgical malpracticehas passed.If you buy the clinicians' belief
system, that'sa perfectly reasonable positioti. you want soundsci
entific evidenceo supporta changén thelaw, thenit's realcrazy.

The crucial differencebetween genuineliscoverycases—'My
god, heleft the spongein there!" —and recoveredmemoryof trauma
casess that inthe former thereis no doubt thatthe spongeis indeed
present irthe claimant'$ody becausehe poor old claimanbadto hire
anothersurgeon to remove the disgusting thim@.ereis no question
abouttheidentity of the physiciarwho left it there(althoughgiventhe
surgicalmasksandthe anesthesigheremayberoomfor doubt,but the
surgeon'snameis on the bill, isn't it?),andthereis no doubt thathad
the patient beerawareof the mislaid sponge withinthe time period
specifiedby the statuteof limitations, hewould havesuedto recover
damagedJnless havasavery saintlyand understanding patient.

But with so-called recoveredmemory cases thereis often no
objective or even supporting evidence that the alleged trauma
occurred,no evidenceof the identity of the allegedperpetratorand
no evidence whatsoevénatthe plaintiff wasunawareof the traumatic
event—or "countles$ events— causinghe alleged damageuring the
periodspecifiedby the statuteof limitations.
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Thewidespread changés the statuteof limitations dueto leg-
islators' acceptanoaf the scientific validity of repression and recev
ered memory have been a fabulousboon to litigators. Beforethe
courts accepted thignteresting storyas proven scienceplaintiffs
couldbringsuitonly for psychicwrongsdonethemwithin afew years
of theinjury. Now the graveis the limit. As long asthe accusedstill
breathes, suit can bdeoughtfor wrongsdonemore than half a cen
tury ago.T heonly evidencerequiredis the claimsof the plaintiff and
theclinicalintuition of the hired psychoexpert gun.

By the middle of 1996, nearlysevenhundredlawsuitsinvolving
claims ofrepressednemorywere at thetrial level. Nearly two hun-
dredhad reached appealsurts.

For the whole clinical psychological professiom whatever
guise,the increasein power and prestiga the civil litigation arena
hasbeen dizzyingJustthink of it. Judgesgenuflecting before/our
sagacious testimony, amthangingthe law to fit your word. Legisla
turesgalvanizednto rewriting outof-date statutesf limitations so
that citizenswrongedby their fellows decadesn the past can never
theless seeketributionaslong astheywereinjured badlyenoughto
lose their memoriesin the interim. It is a compelling pictureof a
powerful professioflexingits musclesasnever before.

The clinician has, almosby definition, corneredthis market.
Becausediagnosing pgchologicalinjury supposedly requireskills
born of yearsof training, it is clearthatonly the trainedpsychological
professional camo thejob. No wonderthe social workers clamored
sofor licensed clinicastatus.

It is alsonowonderthatthe last coupleof decadefhaveseen an
exponentialgrowth inthe numberof psychoexperts testifying liti -
gation of every descriptioninvolving claimsof psychologicainjury
from past abusepresent harassmerdand any conceivabléorm of
discriminationT h e job opportunities arenexhaustible.

SOMANY DIAGNOSES,SOMANY CLAIMS

In acivil trial like thatof Shabzade v. Gregory,a psychologicakxpert
is hired by the plaintiff to mount thewitness stan@ndgive forth tes
timony both aboupsychological scienca general terms-like the
experimentalbasisof repressionfor example—and alsoaboutthe
specifics ofthe particularcasebeforethecourtat themoment.
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For example,in the Shahzader. Gregory case,Ann Shahzade
claimed to suffer from an eating disorder, sleepingproblems,and
problems withherrelationships(Hmmm.Who doesn't?)

So, intestifying beforeJudgeHarringtonon the supposedlsci
entific foundation for repressedemory,Ann's Harvard expert dighot
confine himself only to generalitiesOh, no. He also diagnosedhe
plaintiff assufferingfrom our old friend, post traumatic stress disorder.

Consider that thenajor symptonof PTSDis horrible, intrusive
memoriesof the traumatic event invading youhoughtsand your
dreams—those flashbackfiatdefense experter Viemamvetsfind so
convenientThatis kind of hardto claimwhen youclaim at the same
time thatyou were entirely unable® remembeithe traumaat all for
fifty yearsjsn'tit? Of course anotherlittle symptom youmay have is
the inability to recall an importantaspectof the trauma. Maybehe
clinician turnedthatsymptominto theinability to remembemanything
at all even of yearsand years of horrible experiencesA second
symptom cluster foPTSD hasto do with avoidingthoughtsof the
trauma and peopkssociatedvith it, butif you claimnot toremember
thetraumaatall thatwhole bunclof possiblesymptomss blown away.
In this case, Anrcertainly didnot avoid her cousin; she regularly bor
rowed money fromhim over the years.T he third categoryof symp
toms youhaveto display—atleastone—hasto do with irritability and
trouble falling or staying asleep.About ninety million Americans
exhibit those symptoms, she prospectiveplaintiff is prettysafethere.

Whatthis meansn actualityis thatthereareno symptoms reh
ably indicativeof PTSD.The only importantfactorin reaching this
diagnosigs the claim of the patientsor plaintiffs thatsomething hor
rible happenedo themandit madethemfeel terrible. No psychia
trist, psychologist, counseloor socialworkercan evaluatéhatclaim
anybetter tharyou or I. Whatis there toevaluate®nly whethetthe
persornis lying, andit isimpossible foranyoneto tell that.

Dr. Gerald Rosen, writing inthe Bulletin ¢ the American
Academyd Psychiatry and the Lawin 1996, observedhat thereis
nothingnewin the notion thatsomepeoplefeign ilinessfor financial
gain. He pointed out, however,that theestablishmenof posttrau
matic stresglisorderas a distinctpsychiatriccondition hasbrought
with it the expressiorof renewedconcernsbecausedhe symptomsof
PTSDaresubjective, welpublicized, andeasyto simulate.
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Recenfindingsdemonstrate that attorneganplay anactive
role in furthering the presentatioof false PTSD claims.
Rosen (1995)eported or0 survivorsof a major marinedis-
asterwho all filed personalnjury claims andpresentedvith
the hallmark symptomsf posttraumaticstress disordem.he
resultingand extraordinariy high incidencerate for diag
nosedPTSD among thesétigating survivorswas explained,
in part,by reportsof attorneycoachingandsymptomsharing.
Thus, several survivors disclosetthat counselhad advised
them thatthey didn't needto work andit might be worth
their while to seea doctor everyweek. Two other survivors
reportedafter settling theircaseghat attorneysadexplained
to crewmemberdiow people withPTSDhadsleep problems,
nightmaresand fearsThis informationwasallegedlyshared
with othersin the group(Rosenl996,p. 267)

A number of experts have expressedconcern that attorneys
might coachtheir clientsin the furtheranceof a claim, simplyrun-
ning down the list of PTSD symptomsin the DSM. LeesHaley
(1986)consideredthis potential forabuseand concluded:"If mental
disorderswere listedon the NewYork ExchangePTSDwould bea
growth stockworthwatching®

If you wish to sue,it is 100 percent guarantedthata hiredgun
can be found to give you a diagnosisWith symptomsasvagueand
contradictoryasthoseof dozensof the so-called mentaldisorders—
with PTSD probablytakingthe prize—how canthe expert miss?

PsychologicalBreast Lumps
Rememberin a psychologicainjury trial, atrial in which the plaintiff
is claiming that he or she was mentally or emotionallyinjured by
someoneelse,thereis, by definition, no apparentphysicalevidence.
We have only the word of the claimant, who says,"l am badly
injured, he injured me, and | want compensatioti. The claimantis
backedof course,by the testimonyof the hired experpsychological
witness. (Of coursegnemay,and manypeople dosuefor both phys
ical andpsychologicainjury.)

In the examplebelow, the supervisingtherapist hiredby the
plaintiffin a 1993Seattlecivil trial explainshow hearrivedatthe diag-
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nosis Of posttraumaticstress disordethat servedas the basisof the
allegeddamage irthelawsuitfor vast compensation-$3.4 million.

Attorney: Whatwerethefactorsthatyou sawin your clinical experi
ence in workingvith [the plaintiff] thatled you to cometo diag
nosinghereventuallyashavingPostTraumaticStressDisorder?

Therapist: Okay.Thefactthatwhathadappearedo be anxiety and
depression, somissociation thatl initially saw asAdjustment,
wasmorechronic.Secondlythattherehademerged irher
therapyclearmemorief very traumaticabuse andoercionof
her, whichis consistentith PTSDdiagnosisThirdly, there
wasa disruptionto herselfimage,heresteenof thatimage.

And disruptions inherpersonal relationships, historically, and
currentlyat thattime.

So,for thosereasonsamong otherst seemed an obvious
diagnosigo make.(Mutteuv. Hagen, 1993)

Wasthe diagnosisof post traumatic stress disordesiused by
childhood traumaeached becaus& the symptomsexhibited by
the patientand carefully observedhy the seasonedpractitioner?
Oh, no, notat all. Becausethe patientin the courseof therapy
claimedto recovermemoriesof trauma,the therapistsimply diag
nosedPTSD on thebasisof allegedtraumaalone.The diagnosis
was made entirely independentlyof any symptoms.(It is for this
reasonthat PTSD— and itsassociatedsymptoms— cannot beused
in any correlational studiesf traumavictims. If the patienthad a
trauma,then thepatienthasPTSD;if the patienthasPTSD,then,
by definition, the patienthad a trauma.)

The list of signs and behaviorthat thenaive might consider
necessarfor the diagnosisarenothingnextto the claim of historical
traumaby the patient.lf you canclaim a traumathenyou canclaima
posttrauma mental problem.

Shouldn'tthere have beenat leasta psychologicalump in the
patient'smetaphoricabreastto justify the diagnosis? Apparentlgot.
This clinician beganto "spot' symptomsa«fter he reached his diag
nosis,not before.

What doesa psycholagical breastlump look or feel like? How
doesthetrained cliniciarspotanauthenticpsychologicalsymptom?
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Let me give you a distressingly clear exampt# the extremely
tenuous relationshipetween’symptoms$ spottedby the sharpclini-
cian hired to come up with a litigatable diagnosis anavhat the
patientactuallysaysin session withithe clinician. It is alsoa beautiful
exampleof thecreative clinicalntellect atwork, utterly unfetteredby
any constraintf reality.

The plaintiff claimedto sufferfrom PTSDcausedy the child-
hood traumaof abuse suffered two decadesior to the trial.
Rememberthat a frequentsymptomof PTSDis that the traumatic
eventis persistently reexperienced.

Thisis actualcourtroomtestimony illustrating whathe patient
said thatled her therapistto believethat she"persistently reexperi
encedthetraumd thatallegedly causeterPTSD.

Therapist: In [the plaintiff's] caseshecontinuedto choosemen in
relationshipsn which therewasoftensexualdeviancy [orakex].
Whenshegotclosein therelationship, shevould havedifficulty
in beingsexual. Sheseemedo havedifficulty in makingappre
priateandhealthychoicedor herselfregardingrelationshipsSo
that,in essencayith eachrelationshipjt wasa formof sexual
abusethatshekeptcreating.

Whatl sawin [her]is thateach time shgotinto arelationship
it wasinappropriateandin manywaysit wasabusiveT hatwould
bere-experiencingheoriginal eventl don't believethatshe
deliberatelyconsciouslywentoutand pickedsomeonehatwas
goingto beabusivetowardsheror would askherto perform
sexualactsthatshewasn'tcomfortable with. Butl believe that's
what kepthappeninggainand again.

Attorney: IseeAnythingelse?

Therapist: No. (Matteuv. Hagen, 1993)

Got that? Any woman whohas hada numberof unsatisfactory
relationships with mers avictim of post traumatistress disordeAny
sharpclinician could tellyou that thoselousy relationships argust the
poorwoman'svay of reenactinghe abusiverelationshigfrom hergirl-
hood.Of course, thisvill betrueevenif thewoman remembersothing
at all aboutthe past abusel he unconscious doesot lie, doesit? And
whatcould lousyrelationship®ebut areflectionof abusen the past?
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What we've got hereis evidence for the presenceof a
symptom— reexperiencingthe original eventthrough nightmares,
incessantthoughts, or flashbacks—so flimsy | would not have
believedit if | had not heardit in court. Bricks out of strawindeed.
Yet this trainedprofessional testifiethatshe spottedhis symptom—
rottenrelationshipswith men—anddetermined hediagnosisn one
impressive leapf illogic. Who cansaysheis wrong?Only another
highly trainedprofessional.

Corroboration

Only anotherexpert can testifyghatyour expert iswrong, and what
can he or shesay?That you are not sick?You cannotprove thata

personis not sick; you cannotprove the nonexistencef something.
Maybethe second experis justnot assensitiveasthefirst. Who can

say?A third expert?Thereare no objectivecriteria for most mental
diagnoses.

The psychiatric association didot developits diagnostic cate
gories or the associatedsymptom lists through any procedure
remotely resembling standasdientific practice, and individual prac
titioners do not arrive at their specific diagnosedor particular
patientsthroughany scientifigorocedureeither.

The actual basisfor the clinician's diagnosisis what it always
was, from Freudto the present, diagnostic manual no manual:
what the patientsaysaboutwhat he or shefeels, thinks, anddoes;
andtheclinician'sinterpretationof whatthe patientsays.

JamedMcDonaldand FrancineKulick haveedited a bookalled
Mental andEmotionallnjuriesin Employment Litigatior—a handbook
for expert psychological witnesses usein preparingcasesor psy
chological damageThis handyguide to prospering incourt points
out, with nosenseof irony whatsoeverthat:

In psychiatryand clinical psychologynore thanin any other
medicaldiscipline,a patient's subjectiveeportingmay be asig-
nificantandconfounding problerm the diagnostic process. .
Without clarification,and takenat facevalue,a patientor liti -
gantwho claimsto be "severg} depresseétdimay be misunder
stoodassufferingfrom a clinically significant depression when
thepersons simplysador angry.(1994)
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Well, they'vegot thatright.

The clinician relies on what the patient says—filtered, of
coursethroughthefocusing lenf the clinician'sintuition, andcor-
roborationof the productof this happyunion is neitherwantednor
needed. Wellactually, corroborationis badly needed but the legal
profession has beaonnedinto believingthatit is not.

In achapteron torts, or civil wrongs,n his bookEverybody’s Qi de
totheLaw, thelate nationally famouattorneyMelvin Belli writes:

An earlyfearof the law wasthat psychologicalnjuries could
be easilyfaked.Becausg¢herewereno suremeanof verifying
these injuriesthe dangermwas that many sham claims would
be successful. Today psychological aaotionalnjuriesand
other mental disordersn be diagnosedvith a good deal of
certainty sothe chanceghat afraudulentclaim for emotional
distresswill succeedareno greater than foanyothertype of
injury. (BelliandWilkinson 1986,p. 302)

Mr. Belli wasbadl led astraythere,and soall too often,arethe
restof us.Thegullible publicis led to believethatclinicianstestifying
in civil casestruly reachtheir diagnostic conclusions after carefully
gathering corroborating informatidior what the patienttells them,
but, of course,in mostinstancescorroborationwould be impossible.
Who can corroborate whether someoskeepswell, hasnightmares,
feelsanxiouspr can'tremember something?

In somecaseshowever, clinicians simplgpurnthe conceptof
corroboratiorasirrelevantto the process of healingrheyalsospurn
reality testingasirrelevantto the procesf criminal andcivil trials,
whichis truly bewildering.

Dr. Lenore Terr, the star witnessfor the prosecution inthe
George Franklin murder trial, displaysthe classic breezy attitude
toward corroboratingevidencefor a patient's claim.(Her entire
acquaintance wittileen Franklinbefore her father'strial extended
for thewhole of four hours.)

Eileen told me that she becamewithdrawn at school after
SusanNasondisappeared. Sheeganpulling out the hair on
onesideof her head, creating big, bleedingbald spot near
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the crown. Most likely, young Eileerunconsciouslgetout to
duplicatethe horrible wound shehad seenon Susan Nason's
head.This behavioralre-enactmenprovidedinternal confir-
mation for me of the truth of Eileen's memory. (1994, pp.
35-36;italicsadded)

It is beyondbelief that a court was hoodwinkedinto believing
that this nonsensical psychobabhiepresents irany way objective
evidenceor reliable proofthatEileenpulledout herhairto matchup
with Susan Nason's head wound.

That courtroom diagnosticiansignore even the wispiest con
straintsof realityin reaching theidiagnosess truly frightening.

Lenore Terr, like all clinicians, trusts her clinical intuition
absolutely ands blithely indifferentto the operationof the confirma
tory biasin the constructionof an interpretativenarrativeto put on
thewitnessstand.Shewastestifyingin amurdercaseacriminal trial,
which makeghis arroganceand indifferenceto science particularly
difficult to swallow.

Faking It

In the Shabzade v. Gregorytrial, Besselvan der Kolk told the judge
that"thereis no scientificbasisto believethatShahzader othervic-
tims couldfakesuchmemoriesand fool pgchiatric test$ (Rakowsky,
BostonGlobe,April 10,1996).

Whaton earthcanDr. vanderKolk havemeantby that?

Did he mean that patientscan't fool doctors about whether
claimed memoriearereal?Not true.Patientshemselves can even be
fooled.

JeanPiagetthefamousSwisschild psychologistgivesus anoft-
guotedexampleof exactlythis phenomenonHe relatesthat a vivid
childhood memoryf hiswasof an attemptedkidnappinghe suffered
as a small childin the care of a nannywho savedhim from the
danger.Yearsafterward,in afit of remorse,the nannyconfessedo
Piaget’s parentsthatshehad madeup the whole story to coversome
indiscretionof hers.Yet, for the yound'kidnag' victim, the memory
was asclear andas detailed as any memory of an actualevent. Of
course,the story was probablyvividly related by the maid, and no
doubtrecounted anumberof times by family memberssoit wasa
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clearstoryin youngPiaget’s mind. How was he to know it was not
true?

N o onecantell thedifference between tmue memoryand amis-
takenone.Therearenoreliable differencem accuracyjn thenumber
of detailsor evenin theconfidence a persdeelsin thememory.

(For very readable bookthat dealdirectly with thisissueasit
appliesto realtlife situations,the readeris directedto any of several
recentofferings byElizabethLoftus andhercolleagues.)

Did Dr. vanderKolk meanthata patientcouldn't fool atest for
traumatic repression9ot true. Thereareno psychological testfor
such thingsWhattestcould therepossiblybe? Unless someom®ps
up andsays,"Wait a minute! She toldneall aboutit in 1972} there
is no possibleway to gainsaythe claim of a traumaticinability to
rememberWhat secretpsychological tests coul®r. van der Kolk
havehadin mind?

Is he claiming that no healthy persortould fake responsego
psychological testarell enoughto fool a clinicianinto thinking heor
shewassick?Not true. P.LeesHaleyandR. S. Dunnin 1994 found
that college freshmenin the first quarterof an introductory psy
chology course wergjuite capableof picking out the appropriate
symptoms for differentdiagnoses. Ninetgeven percentof these
untrained youngsterpicked out the "right" symptomsfor depres
sion, 97 percent forgeneralized anxiety disordeand 86percentfor
PTSD(LeesHaleyandDunn1994, pp252-56).

Moreover,a famousstudy by David FaustKathleenHart, and
ThomasGuilmetteshowedthat thesituationwasjustasbad everfor
theaccuratedetectionof braindamagen children.

Children were instructed to"fake badd on comprehensive
neuropsychologicéakesting butwere given minimal guidance
on howto proceedOf the42 clinical neuropsychologistsho
reviewed cases, 93%iagnosedabnormality{in normalchil-
dren!], 87% of these93% attributed theresultsto cortical
dysfunction, andno clinician detectedmalingering. The
resultsare consistenwith other studiesthat have examined
the capacity of adolescents and adults fake believable
deficitson neuropsychologicaésting.(FaustHart,andGuil-
mette1988,p. 578)
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Thereis halfacenturyof research showinthatit is notonly pos
sible but quite easyto fake and foolboth psychiatric tests anthe psy-
chiatrists whaogive them.Thereis alsoa decadeof research showing
thatpeoplecanbefooled evenby their own mistaken memories.

Is Dr. vander Kolk claimingthat inan evaluatiorinterviewno
client could fool a trainedclinical psychiatristinto thinking shesuf-
feredfrom PTSDwhen shedid not?That's ajoke, right?To geta
diagnosisof PTSD, all you haveto do is tell your doctorthatyou
have nightmares about somenful event in yourpast, or,alterna
tively, thatyou remembemothingatall about somewful event, and
thatyou are crankynd haveroublesleeping. BingoPTSD.

Dr. vanderKolk musthavebeenfooling the judge,or maybehe
wasjust puttinghim on.

It is exactlythis extraordinaryflexibility in claiming andinter-
pretingsymptomshatmakes customized diagnosest only possible
but inevitable. The good attorneyBelli could not have beenmore
wrong.

Thesystemis foolproof. Opportunitiedfor litigation for psychic
injury —for mental and emotionalistress—are wide open.Add in
the unprecedentedexpansionof time to bring suit afforded the
allegedlyinjured plaintiff by stateand federal acceptanoé repressed
memoryas an excuseto throw reasonablestatutesof limitation out
thewindow,andtheopportunitiesbecome virtually limitless.

Any underemployectlinicians or attorneyswould do well to
hotfoot itto the nearesbookstore and purchaseopy of the DSM-
IV aswell asthe handyhow-to-sue bookedited by McDonald and
Kulick. Thelatteris an excellentsourcefor information on lawsthat
provide avenuefor recoveryof damagesiueto psychologicalnjury
and for frequentlyclaimed injuriesalong with theirdiagnostic cr
teria.

WHAT DOES IT COSTTO BRING A CIVIL SUIT?

The situationis madeworseby the way the currentlegal systenpays
for itself. Most civil suitslike Shabzade v. Gregoryare brought unden
contingencyarrangementSo suingis itself a little bit expensiveput
mostly fortheattorney notfor the plaintiff. T he attorneyusuallyfoots
the bill for all thoseexpensiveexpertwitnessest severahundreddol-
larsanhourfor courttime plus preparation, travel, and lodging. Some
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timesthe plaintiff andthe plaintiff's attorneywill split thesecosts.In all
casesthese matters are subjecinegotiation.

If the plaintiff loses,then heor shemustusuallypayonly court
costs, which essentialgmountto feesfor photocopying documents
and such.

Thisis nothingcompared with what will costthedefendanto
fight thesuit.

Yes, thesesuitsfor compensation fopastinjury do havedeferr
dants After all, somebodyhasto foot the bill for yourinjury, and why
shouldit beyou?

RETROSPECTIVE CLAIRVOYANCE, ORI KNOW

WHO CAUSED THE INJURY

In civil casedn which the plaintiff is seeking compensation foinjury,
the plaintiff mustshownot only somehurtor injury, butwho or what
is thecauseof thatinjury.

Thatmeanghatany plaintiffin acivil injury tort trial musthire
aclinician whonot only will diagnosethe client withsomethingosy
chologically injurious warrantingcompensatior- preferably lotsof
it—but alsowill imprint a psychological kiss of authority on the
pointingfinger whentheclient claimsto know who causetheinjury.

Where is the evidencethat the personaccusedis guilty of
causingtheinjury? Enter theexpertwitnessWhenDr. vanderKolk
diagnosed Ann Shahzade wililr SD, he also testified that thedis-
orderwas broughton by the sexualtraumasshe sufferedn adoles
cenceat thehandsof herteenageousinfifty years befor¢Rakowsky,
BostonGlobe,April 10,1996).

Now, thatis a diagnosticfeat! How did the expertknow that?
How would a clinician go about diagnosinga sixty-eightyearold
womanassufferingfrom PTSD broughton by a seriesof incidents
morethan fifty yearsin her past? No onecould knowthat.It makesno
difference.

Hired diagnosticians cheerfulljnount thestandand tell court
after courtnot only thatthis personis sufferingfrom PTSD,or anx
iety disordersor dysthymic disorder,but alsothatit is obviousto the
diagnostician whor whatcausedhe mentalor emotional injuryand
when it happenedThey haveto do thatif the plaintiff who hired
themis goingto win thecase.
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For example,if you are goingto sueyour employerclaiming
that job-related stres®r sexual harassmenfrom your supervisor
caused you grievous, incapacitating, expenfivieat psychological
injury, then clearly you must show that your alleged problems do
indeed stem fronthe job situationitself and not from someother
cause like preexisting lifelong depression the sad fact that your
spousehasleft youfor ayoungermodel.

So yourexpensivepsychologicalexpertwitnessmust not only
claim to discernfor the mystified public the psychologicalinjury
invisible tothe ordinaryperson inthe jury box or to the judge— but
clear in the mind’s eye of the trained clinician—but must also
unabashedlyidentify the cause andperpetratorof the injury no
matterhow distant inthe pastthesourcemay lie.

Now, how could your recently hiredneverbeento-your-place
of-employment expempossibly knowthatyour anxiety, sleeplessness,
stresspor depressiorwasdueto sexualharassmeny your supervisor
last yearmndto no othercause™e cannotunless you telhim.

If clinicianscan’t even diagnoseisordersreliably, how are they
supposedo be ableto peerinto the past andpick out the causeof
thisor thatproblem?

Let’s look atthe Shahzade. Gregorycaseagain.Let us,justfor the
sakeof argumentgrantfor the moment thathe plaintiff in Shahzads.
Gregorydoes indeedufferfrom an eating disorder, sleeping problems,
and problems witther relationshipsLet usevengrant thatsheherself
feelsquite confident aboutermemorie®f sexuabbuse.

Whathasany of thatto dowith herclinician'sability to tagthat
rememberedbuseasthe sourceof herpresent problemdothing at
all. Absolutely nothing at all. Can any clinical diagnostician really
claim with confidencethat nothingin the interveningfifty yearsof
this person's lifemight not equallywell be responsiblefor whatever
unhappines®r distressshemay exhibit?Of coursenot. It is logistt
cally impossibleto rule out the innumerablestressesand strainof
fifty yearsof living with all the attendanheartbreak, frustrationand
disappointmentslt is also impossibldgo claim with any confidence
thatit is not these disappointmengnd difficultieswith life thatdis-
turb thesleepor thedispositionof the claimant.

Thereis no test forcausesno secrettrick taughtonly in grad
uate and medical schoofer peeringinto the history of a human
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beingand pinpointingthe causeof any behavior, disorder, goaar

bad habit, preferencegr style.Thereis no evidencethat peoplewho

areextremey neat weresggressivelytoilet trainedor thatthose who
cling too tightly to theirlovedoneswere weanedoo abruptly.Those
are just interpretationghat seemmore or lessplausible,depending
on thedepthof one'sFreudian acculturatioi.hesourcematerial for
theinterpretationss whatit alwaysis, the storiesthe patienttells the
clinician.

Thereis no symptomor setof symptoms displayeby an adult
womanthat are invariably causedby sexualharassmenon the job.
Thereis no setof symptomsthat are linked invariablyto long-past
childhood sexual abuse. The "symptom& shown by the over
whelmingmajority of female claimant&n suchcases— problemswith
food andmen—are so common amongvomen inour society that
they cannotpossibly be tiedo any particularchildhood eventtrauw-
maticor otherwiselt would be absurdo try.

This is especiallyimportantto remembemiven the recentrash
of casednvolving such allegationsf abusein both the nearandthe
distantpast.

It is crucial that the public knowthat clinical practitionershave
no special abilityto evaluateheseclaims.

THE SEARCH FOR JUSTICE

Thereare,no doubt,any numberof peoplewho were hurtin their
childhoodby adults.Therearealso,no doubt,any numberof people
who arenotliving, in the presentthelives theywish to live. Perhaps
thereare causalconnectiondetweenthese thingsand perhapghere
arenot.

Whatwe as a societyhavedoneto right thesepastwrongs,to
renderjusticewheretherewasnone,andto compensatéheinjuredis
to accept wholesale aglaboratdissueof lies thatwe think allowsus
to tracethe psychologicatonnections frononetime to another, and
the causal psychologicaklationsbetween arearlierevent anda later
condition.

We cando nosuchthing. The fanciest psychologicaxpert in
theworld cannotdo that.Psychology herseHsafield cannotdo that.

In our pursuitof justice,we havegone completelyastrayfrom
the pursuitof truth.



IO
Four HundredNaysto

Avoid Responsibility

Disordered, Disabled, Dispensed

Thereis probably never physicalinjury without somemeasur
able psychictrauma. .. The past 30 years... have seenthe
exploitationof this truism inworker's compensatiorand per
sonalinjury litigation ... resultingin a staggering humbeof
physically fit, mentally competentindividuals forever being
relieved of responsibility for earning living—on psychiatric
grounds.

BartonJ.Blinder,Abused PsychiatridDisability Determination,
1979

TRADITIONAL FARCE RENEWED

Psychological farceon the part of both claimant and clinician is
hardly uniqueto injury claims madeunderrecentrecoveredmemory
legislation. Oh, no. The first intenseflowering of this poisonous
blossomtook placein the fertile soil of what might be called tradi-
tional torts. Recall that by 1989 damagegpaid out to compensate
peoplefor the"lossof thefull enjoymentof life" approache®14 mil-
lion. Loss of "mental health, accordingto Jury Verdict Research,
Inc., had reachednehundredtimesthat amounby the 1990s.

TeenageairplanepassengefarretHalkersayshescreamed in
panic, bange@dn windowsand punchedeatsafter waking up
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on a commuterjet—semtdark, emptyand farfrom the ter
minal at Logan Airportlastsummer. .. Halker... and his
mother. .. are suinghe companyand itscontract commuter
carrier for $21 million over traumathe [thirteenyearold]
boy sayshe sufferedas a result of the July 15 flight. (Boston
GlobeJuly 31, 1995)

Two residentsof a Bronx condominiumcomplexfiled suit
yesterday,charging they were injured whentheir newly
installed toilets exploded. . Oneof them,10-yearold Philip
Garner suffered”psychological injurieswhen his toilet blew
up November20, said[attorney] O’Dwyer, whois seekingb2
million for the boy and $100,000 for higarents. (Mangan,
Daily News,Decembel29, 1995)

A schoolboywasforced to weara woman'swig, braand skirt
aspunishmentfor talking in classwhile histeachedookedon
and laughedaccordingto a $22.5 million lawsuit[The] pun-
ishmentleft seventhgrader CalelGuerrierwith psycholog
ical damage andther personal injuriesthe lawsuit charges.
(Legal Intelligencer, New York, May 25, 1995)

Thisis my favorite:

A studentwho accidentallyshot a classmateduring a law-

enforcementclass now is suing the communitycollege,
Aurora police, andothers for $1 million, claiming their

alleged"recklessconduct causedner emotionaldistress and
mentalinjury. (Robey, DenverPost,August18, 1994)

The tremendougyrowth of psychological injury compensation

casesin standardtorts led inevitably to a similar patternof growth
whereverthe ground proved fertile.And nowherein the American
legal terrain has the ground proved more fertile or opportunities
moreplentiful than intheareaof evolving social welfaréaw.

Considerrace discriminationCongressutlawedit in 1964and

the American Psychiatridssociation has sincpathologizedit — not
for theracist,quite yet,butcertainlyfor thevictim.
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The Massachusetts Commissidgainst Discriminationyes
terday ordered théown of Freetown topay $250,000to a
black police sergeant foremotional distres$ie underwent
after hewas passedup for promotionalmostnine yearsago.
The awardis the largest eveprderedby the commissionfor
emotionaldistressn a racial discriminationcase.T he officer,
Detective Sgt.Alan L. Alves, who is of Cape Verdean
ancestry,also was awarded$13,500in back pay. (Hunger,
BostonGlobe June21, 1996)

So,overanine-year period,thefailure to be grantedhe promo-
tion cost him$1,500a year beforetaxesin salary,but it also"cost'
him almost$28,000a yearin emotionaldistressThereseemto be
no reasonable limitso calculatingtheincalculable.

Exactly the samepatternof paymentoccursin sexualharass
mentand discrimination suitsT he actual tangibledamages—how-
ever wrongly inflicted—areoften slight,but the allegedintangible
damages likeemotionaland mentalinjuries are judgedto be great
indeed.

Still, howevergreatthe field of operationaffordedthe psyche
logical injury evaluatorby standardcivil rights law touchingon race
and sexdiscrimination,nothingexceedghe expansiorof opportunt
ties createdby the Americans with DisabilitiesAct. It cannotbe
deniedthatfor the attorneyand the clinical psychologistvith active
imaginationsthe growth of casepossibilitiesn bothscopeand sizeof
awardhasbeen evenby traditionaltort standards, truly phenomenal.

ANTI -DISCRIMINATION LAW AND DISPENSATION

FOR THE DISABLED

TheAmericanawith DisabilitiesAct wassignedinto law by President
GeorgeBushin the summerof 1990.1t representedoth an expan
sion and anupdatingof thefederalRehabilitationAct of 1973 andof
Title VII of thefederal CivilRights Act of 1964.

Theintentof thelaw—if notits particularsand ramifications—
was clear: Congresswished to end employment discrimination
againstthe handicappedasednot on genuineinability of workersto
do thejob but on negativeattitudesof employers, ando openaccess
for the handicappedin the arenasof public accommodations and
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telecommunicationdt seemed cleaio Congress, antb manyothers
in society thatmanyimpedimentgo both job successandfreedomof
movementof the handicapped resultedot from their disability but
from an unwillingnesof both employers and variougvels of gov
ernmentto considertheir abilities aswell astheir disabilities,or to
accommodate thoggisabilitiesto increaseboth job productivityand
public access.

In short, thehandicapped weréeing rippedoff by municipal
and state governmentanwilling to spendmoneyto accommodate
the needsof disabled taxpayersand citizens, andby employers
unwilling in thefaceof their prejudiceto make everthe most trifling
of accommodationgo workers with special needgor job perfor
mance. Surelyall of society would benefi#monetarily as well as
morally—if the obstacledo productiveemploymentandcivil services
were removedrom the pathsof the handicapped.

Accordingly, the Americanswith Disabilities Act—ADA —was
written to prohibit discrimination in the realm of employment
against personwho aredisabled bya physicalor mentalhandicapbut
who arenevertheless qualifietb do the job with or without reason
ableaccommodationo their disability.

Accordingto ADA, a persons judgedto be "disabled within
the requirementsof the law if he or she hasa currentphysicalor
mentalimpairmentthat substantially limitsone or more of the indi-
vidual'smajor life activities,hasa recordof having suchmpairment,
or is regardedashaving such ammpairment.Major life activitiesare
all the normal thingsthat peoplewithout impairmentcan do easily
like walking,seeing, hearinghreathingJearning,and working.(The
lasttwo arerathertricky.) Accordingto ADA, a mentakmpairment isa
mentalo r psychologicatlisorder likementalretardationorganicbrain dis-
orders, emotional or mental illnesses,and specific learning disabilities
(Americanswith Disabilities Act of 1990, Pub.L. No. 101-336,104
Stat.327, codifiedat Sec. 42 U.S.C.12101-12213,Supp.III 1991).

Employers ardiable to chargesof discriminationif they refuse
to hire an otherwise qualified individuab do a job becausef a dis-
ability, or if theyrefuseto undertakeeasonableccommodationt a
disability in the workplacethatwould permitthe disabled individual
to engagen productive work.

Theintentof the law wasrational, perhapgvenrathernoble,
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but like all social welfare legislatiomequiring assessmerdf mental
state, its implementatiomasanotherdo-goodersPandora’s box.

It is true thatin the past,the handicapped undeniabsyffered
from blanket discriminatiothattook no accountof the actualnature
of the handicapor what efforts,societal andndividual, would be
requiredto overcome it.That America as a societyhaschosento
makefuller useof the talents andabilitiesof moreof its citizens and
provide those citizenwith accesso more of the fruits of modern
societyis agoodandsensiblehing.

Abuse ofall of these wellintentioned effortslike abuseof the
disability systemalso makegerfectsensan thatit is inevitable.If
there is an opportunity to make a buck the easy way—without
working for it —then certainly there will be those whowill take
advantagef thatopportunity.

Let ussaythat asecretaryoesinto therapyand realizethatshe
really wantsto end her tenyear marriagepecomes miserable and
depressed, startaissinga lot of work, andis inefficient evenwhen
shedoes showip. Shes fired, and sueanderthe ADA. How doyou
reasonablyaccommodate someomného is so depressedhat sheis
always thinking abouther problems at work?s her depression
enoughto be qualified as a disability?What abouta salesmarnwvho
claimsthat hesuffersfrom agoraphobia¥lust he be takenout of the
field andgivenacold-calldesk job*hataboutanengineemwho suf
fersfrom somuch generalized anxietiyatsheis incapableof submit
ting a finished design?The guy who suffersfrom delusions of
grandeurand can'twork on a team?Do all of thesedifficulties at
work qualify aslegally protected mentalisabilities?

"Accommodatehe disabledsothattheycando the job" became
"Accommodatehe job to thosewho are essentially unwillingto do
it." Engage in disruptivandabusivebehaviorduringcompanymeet
ings? That would get any healthy person fired. Clainthat such
behavioris dueto a disabling mental disordemd youget $900,000.
Yell obscenities at studentsplleaguesclients,or customers%rab
and gropghem?Getadiagnosi®or getfired.

If you cangeta diagnosisof mentalillnessattachedo thefoul
languageor sexualassaultthenyou are in line fora big payoff. Psy
chologicalinjury hasa huge multipliereffecton compensatioroth
in casesn which the claim of discriminationis just and incasesn
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whichit is not. Considetraditional discriminatiomasesn which, for

example,a black personunjustly passedover for promotion might
havebeen awardethe promotionandthe back pay thatwould have
beendue. Today,in addition,that personreceivescompensatiorof

ten ortwenty timesthe back wagesecauseaccordingto the test

monyof a mental injurydiagnosticiantheinjured partyalsoclaimsto

be sufferingfrom grievousmentalor emotionaldistress causely the

discrimination.

Even aninnocentemployeris helplessto combatthe claim that
theallegedly injured partywasemotionally damagedyut an employer
actually guilty of disability or racial or other discriminationis pretty
much deadn the water. Such anemployer hasto get attorneys and
psychologicakexpertsto arguethat prejudice and discriminatosalary
and promotionpractices—however unjust-do not harm peoplepsy-
chologicallyat all, or, if they do,it is not that bad, certainlynot bad
enoughto be worth many timeshe wagesdue.Thatargumenthow-
evertrue it may be,doesnot have a chancein hell of prevailingin
today'sclimate whereadamagegsyches heldto beagreatedossthan
amissing arm.

What startedout as an ideafor reasonableaccommodatiorto
end mindlessdiscriminationhasbecome mindlesaccommodatiorno
irrational andirresponsible behavioil he legal implementationof
Congress'sntentionto make full useof the capabilitiesof all citizens
becameat thesame timea golden opportunity for mental health
providersto usetheir inventive powerso their full capacities.

Thisis not exactlya big surprisewhen you lookat the psychoe
logical evaluators' trackecordwith older, traditional social welfare
programs.

THE POSTERGIRL OF THE ANTI-WELFARE MOVEMENT
ClarabelRivera Venturais the postergirl of the antiwelfare move
ment.Ms. Riverais the twenty-sevenyearold Massachusettsother
of sevenwho wascharged with scaldinghe handsof her four-year
old child andthenfailing to get himany medicatreatmentShefled
the countryfor someweeksbut eventuallyreturnedto standtrial on
chargesof child abuseand neglect.

Ms. Ventura had sixteen siblingsye of whomis dead,and two
of whom live in PuertoRico. None of the others,residing inthe
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United States, worksT he siblings on Aid to Familieswith Depenr
dentChildrenareno surprise.T he surpriseis the five brothersand
sistersvho areunableto work becausef "medical’ disabilities.

"It's happened differenvays. It is complicated.Most of the
boys are disabled and twof the girls are disabledThere's
beenalot of problems; said [Clarabel'sister] Maribel. "You
haveto talk to each oné.Explaining why sheeceives $470.00
amonthin SocialSecurity Disabilitincome(SSDI), Maribel
said: "l have anxiety attacksThey come when I'm never
expectingit.”" ...Juan,who is a fatherof five children and
divorcedfrom hiswife, wasaskedwhy he doesn't work'l have
a nervouscondition. Ifill out the medicalreportsand every
thing for disability. Thereis no way | could work}' he said,
explainingthathe receives$302 a monthin EmergencAid to
the Elderly, Disabled an€hildren, a formof stateand feder
ally financed disabilitypay. O n anotherdaylastweek Juanwas
askedagain why he didn't workiHe showeda reporterhis
hands, which were shaking, and sdidyok atthis. I'm having
an attackright now:" He calleda doctorand told himthathe
hadto seehim immediately and soon lefhe house Askedthe
samequestion Benjamin said,| havethe badnerves. havea
lot of problems! (Sennot, BostonGlobe February20, 1994)

Considerable attentiowasfocusedon this family becausecol-
lectively, they cost the welfare systemsome$1 million a year,but
little attentionwas paid to the grandscamof a welfaresystemthat
supportsall fourteen nonworkingsibling adultsin a single family,
plustheir motherandall of their children,throughcashgrants,food
stamps,subsidizedhousing, andmniscellaneousother benefits. What
resourceful peopléheymustbe!

The beneficiariesof such governmentadupportfor the non-
working do come,of course from manywalks oflife andsufferfrom
a numberof differentailments, but it is true thatperhapsno case
study betterillustratesthe potential forabuseof the supportsystem
by mental healthpractitioners,who experienceno check whatsoever
on their licenseto find a mentaldisability in nearlyeverymemberof
the Riverafamily.
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THE SOCIAL SAFETY NET FOR

THE OCCUPATIONALLY INCAPACITATED

For somessixty yearsthe U.S. government, withthe help of the
country's pgcholagical establishmenthas provided baselevel finan-
cial supportto thoseof its citizens who, likehe Ventura siblingsare
unableto work due to mentalincapacitation. (Likewiséor physical
incapacitationof course.)

The two principal federalprograms undethe Social Security
Administration (SSA) providing financialsupport to those judged
mentally incapableof work are Social Security Disability Insurance
(SSDI) and Supplemental Securltycome(SSI). Thesearethe very
programsthat so benefitthe nonworking membersof the Ventura
family. In the jargon ofthe trade,"occupational incompetenty—no
kidding, thatis what they call it —is the affliction of beneficiariesf
these programdn regular parlance, recipients suffeom a mental
disorder (or physical,of course)that rendersthem essentially inca
pableof working. It is not thattheydo notwish to work, mind you.
Theyarementally incapablef it. (And not juston Mondaymorning.)

The requirementsand benefitsof the two programs are much
the same;the main difference betweethem is that recipients of
SSDI must haveat leastsome historyof work in their lives before
theyfell victim to their incapacitating mentélnesses.

Who certifies the prospective welfareecipient as mentally
incompetent, occupationally speaking? he professional mental
healthevaluatorpf course.

Technically the true legal authorityfor determiningthe recipi
entsof disability benefits residesf course, invariouslevels ofthe
Healthand Human ServicesAdministration,but in practicethe real
authorityis in the handsof the psychological evaluatorwho checks
off qualifying signs andsymptoms writes the report, and signsthe
form. It is the classicde facto/de jure distinction.The law saysone
thing buttherealsituation determines another.

In fact, Melton, Petrila, Poythress, and Slobogin’s 1987 highly
regarded handbook fopsychologists and lawyersn performing
mental healtlevaluationgor thecourtsnotes,"A mentalstatusexamk
nation is a prerequisite to a determination of a psychiatric disability.
Although the exactparametersf this requirement ar@ot clear,the
Social SecurityAdministration has observedhat the absenceof such
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an examinationis the most common error in casesreversedon
review:" Also, " Theclinical examinatiorandreportarecritical 10 determi-
nationsd disability underthe Social Security regulationgdeed,without
appropriatelinical evidencethe determination cannotbe madé (p. 266).

Demonstrating Occupational Incompetency
Actually, not all judgesgenuflect automatically ancbmpletelyat the
commandof the professionaimental healtrevaluator,but enoughof
themdo to makethe handwritingon thewall alarming indeed.
Considerthe caseof Jerry Dalton, who pursued his claimsf
disability over sixteen yearsip to andincluding suingthe secretary
of Healthand HumanServicesMr. Dalton foughtlong and hardto
remain legally disabled, switchingrom early claimsof disabling
physicalinjuries sustainedn a fall from a ladderto later claims of
mentalinjuries and defectsf unknown origin.
How did Mr. Dalton's vocational psychologisteterminethat
Mr. Daltonwasmentally unablego work anymore?

Dalton underwenta psychologicalevaluation.[The social
worker] administere@seriesof tests|Wechslar Adult Intelli-
genceScale,BenderVisual Motor Gestalt Test, Wid&kange
Achievement Reading Test, Mental Status Evaluation,
Rorschachnkblot Test,and the Clinical Interview]and con
cludedthathewasof [low] averagentelligenceandhadapas
sive-dependerpersonality disorder.. .

Whatdoesthatmeanilow averagdQ meansthat this guy was
not a rocket scientistastheysay.It certainly doesnot meanthat he
wasincapableof working. If it did, half the currentabor forcewould
be on the dole. A passivedependent personalityisordermeansthat
the patientlies around doing nothing— a condition that could no
doubtbe pretty easilyinducedby theabsencef work in the claimant's
life for solong (Daltonv. Secretary d Healthand HumarServices1990).

At the requestof Dalton's attorney, anothepsychological
evaluatiorwas conductedby Dr. David Goldsmith,a clinical
psychologist. .. [who] concludedthat “with his education
level, medicahistory, employmentecord,and pgchological



FOUR HUNDRED WAYS TO AVOID RESPONSIBILITY 277

status... he would be very unlikely to succeedat gainful
employment. Dr. Goldsmith also concludedthat Dalton
would not be a suitable candidatéor vocational rehabilita
tion. (Daltonv. Secretary Healthand Humargervices1990)

What hasDr. Goldsmithaddedto our assessment®ell, he is
essentially sayinghatin additionto beinglazy and nonetoo-bright,
the claimantis alsoshortof educational angbb skills, and his present
habitof unemploymentill be hardto break.

Well, the court of appealswvas insensitiveto the psychologists
sad case and, aftersixteen yearsof living without working, Mr.
Dalton lost his disability payment©neof the appealscourt judges,
however stronglydissentedrom the majority'sopinion. He thought
Mr. Dalton's psychoexperts had madeconvincing claimthat all
thoughtof work wasbeyondMr. Dalton.

I respectfullydissent fronthe majority opinionbecausd take
a different view of Dalton's intellectuatapabilities andosy
chological impairment ... the results clearly show that
Dalton's intelligenceis significantly below average... The
vocationalexperttestifiedthata passivedependenpersonality
disorderof the severitynotedin theevaluations . . would pre-
vent Dalton from [performing any jobs existing]....The
vocational expertwas an experiencedlicensed psychologist.
Therefore,he was perfectly competent totestify as to the
effect of Dalton's passivelependenipersonality disordeon
his ability to work. (District JudgeCohn,dissentingDalton v.
Secretary ¢ HealthandHumanServices1990)

In the determinationthat a persons occupationallyincompe
tent by virtue of mentalillness,it is not enoughfor the psychological
evaluator simpt to come up with one of the nearly innumerable
allowable diagnosesl he psychologistmust also concludethat the
effectsof the mental disorder arsuchasto renderthe claimant so
disabledthatheis incapableof work—anykind of work—andis thus
eligiblefor compensatioty thegovernment.

Judgingthatan individualis prettymuchbroadl occupationally
incompetert— occupationally challenged requiresthat thepsyche
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logical evaluatorassessuch mattersas a person's abilityto under
stand, carryout, and remembersimple instructions;the exercise of
judgment; the ability to respond appropriatelyo supervision,co-
workers,and the usual workconditions; andhe ability to dealwith
changesn aroutinework setting.

Let ussaythatlike ClarabelRiveraVentura’s siblings, youhave
a bad casef the nervesthatyou claim prevents youdrom working.
Whenyou goto the psychologist with this claimt is asimplematter
for him or her toreacha diagnosis ofan anxietydisorder onceyou
explainthatyou arevery nervousyour handshake, you can't sleep,
you are startledoy the leastlittle thing,andso on.And it is asimple
matterto test yourability to follow simple instructions.The evalu
ator could just give youa numberof instructionsand see howvell
you carrythem out.You could get ascorefrom 1 to 10, say.Is your
judgment anygood? Well,the evaluator couldaskyou aseriesof
guestionsabout"Whatis the thingto doif. ..” They've beendoing
this with intelligence tests for decadesf theystick to a standard set
of questionsit is even possibléo see how you stack up nextother
people ofyour age andbackground.

But howis the evaluator supposeib judge how well you geton
atwork?T heevaluatorhasnever seen yoatwork. How is he or she
supposedo determinehow well you respondo your supervisors, co
workers, andyour usualwork conditions,or how you deal with
changesn routine at work? By relying on what you say, ofcourse.
The evaluator couldyive you questiondrom variouslittle checklists
that psychologistshave devisedo tell how a worker functionsat
work, but checklistsarereally nothingmore tharwaysof neatly orga
nizing whattheclienttells theevaluator.

Thebestthatthe evaluator couldlowould beto requesticopies
of your employment records,f you consent, and they exist, andif
your pastemployeris willing to providethem.Or the evaluator could
askyou to talk abouthow badly youdo at work. It is not at all likely
thatyou are goingto tell the evaluator howvell you do. In fact, why
bring upemployment recordat all if you can applyfor SSI rather
thanSSDI?

And what is the evaluator supposetb do about judging your
functionalityin a work environmenif you havenever workedat all?
If you havenever evertried working, howdo you know youcannot
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doit, and how doesthe evaluator knowthatyou cannott is ridicu-
lous.

For thosepersonswho areseverely disabledt takesno special
skills to judge that work would be difficultor impossiblefor them.
For the rest who areclaiming that their nervesaretoo shatteredr
their intelligencetoo low or their personalitiedoo passivefor them
to goto work, theevaluationis justascam.

How did a job performancesvaluation evecometo fall within
the special provinceof the trained psychological professiona®/hat
specialskills could a psychologist possibly bsaid to possesghat
would allowhim or herto comeupwith an assessmeat a claimants'
work ability any more accuratethan the information the claimant
provides?

Thereareno such special psychologicskills. And professional
vocational psychologiserenotespeciallygoodatit either.

TheSeattleTimesreportedrecentlythatin TacomaWashington,
aman namedNarith Por Kongvascharged with coachingver fifty
people howto fake mentalillnessto obtain public assistance benefits.

An undercoveinformantusingthe codename"Kosal Chary
recordedconversationin which Kong repeatedly urgedhe
Cambodiamrefugeeto lie abouthis mentalhealth, authorities
said. The informant told Kong he was in good healthand
working at aChinese restaurant, but Komglvisedhim to
fabricatea story abouthaving severe headaches amdht
mares resulting from abuse under the PolPot regime,
accordingto court documents. Kongame under federal
scrutiny when a state claims worker noted that assistance
applicants helpethy him had markedlysimilar symptomsf
mentaldistress:'He basicallytaughtpeopleto lie,” Assistant
U.S. Attorney Stephen Schroedsaid.(Tizon, SeattleTimes,
March18,1994)

Well, now, that'sa scandaindeed.How could it happen?Aren't
those trainedtlinicians supposetio havethe critical capacityto dis-
tinguish the truly disordered fronthe frauds?Theyaresupposedo
haveit, but they do not. Their track recordhereis as bad asit has
provento be elsewhere.
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Medicalizing Normal Responses

Psychological evaluatormay lack specialskills to assesgshe true
characterand authenticity of supposedly occupationally incapaci
tating mentaldysfunctions,but they do havea hiddenagenda And
thatagenda includeghe mandateto increaseéhe numberof diagnos
able mentally disablingconditions, which in turn increasesthe
numberof billable hoursfor themental health practitioner.

Considertheissueof grantingworkers'compensatiofior work-
related phobias, like fear of flying, fear of strangers,and fearof
heightsthatinterfere withthe continuanceof work in pastsurround
ings or conditions.Fearsare not mentalinjuries. The mental health
provider's rolein all this, asit sooftenis, is to turn theordinaryand
understandableesponses anddaptation®f individualsto unfortu-
natelife eventsnto mental disorders.

After all, many of us are mentally incapablef doing construe
tion work forty stories inthe air or mining two hundredfeet below
the surfaceof the earth.We would go screaming buggfrom terror.
But these little afflictions, phobiafough theybe,arenot enoughto
qualify us asdisabledfor pretty muchall work. Theycould bejudged
as disabling,however,in a classicworkers compensatiorcase,with
theadded twisbf phobia followingupon ajob trauma. Cliniciansurn
fearsinto phobias and phobiasto disabilities.

In Bailey v. American General Insurance Company, a 1985
Louisianacase,the court allowed compensatioror a claimantwho,
after watchinghis partnerfall to his death from acaffoldeight ste
ries abovethe groundcould not resume workingon high scaffolds.
Why doesthat reactionto the tragedy make Bailey a mentally ill
person? Manyf us are afraid to go that high without ever having
seenanyonefall eventenfeet.Do we all haveoccupationally incapac
itatingagoraphobia?

What about the Guillor v. Sentry InsuranceCompany,another
1985 Louisiana casa which compensationvasallowedfor aclaims
adjuster who suffered nervous breakdownponbeingunexpectedly
informed that he was fired? Does just any disorder inthe DSM
qualify as a "nervous breakdowh,or must one be hospitalizedto
make a creditableclaim?JohnJ. Nicholson, from Massachusetts,
wherethe stateworkers' compensatiorand disability servicekit the
scandalpagesevery other year, was grantedworkers' compensation



FOUR HUNDRED WAYS TO AVOID RESPONSIBILITY 281

after claiming that he was disabledby stress when hisossberated
him (SciaccaBostonHerald,May 2, 1996).

Thesemay be work-related reactionshut theyare not mental
illnesses.

One of the most controversialof the worker's compensation
caseswasthat of a sixty-threeyearold white female employeavho
wasmuggedby a black male whilenaking awork delivery inanother
part of town. Thrown tothe groundshe brokea vertebraand was
left in a stateof shock.

Shehasnightmaresn which she relivethe attack,and being
nearblack males causd®er toexperiencganicattacksThe
attacksbring on sweating panic anda rapid heartbeatSheis
undergoingpsychiatrictreatmentand hasbeen diagnoseds
having posttraumaticstressdisorderand simplephobia.. . .
Allegedly, her phobiapreventedher fromworking without a
guaranteethat she would not come in contactwith black
males.Florida awardedher workers' compensation benefits
for a work-relateddisability, andthe awardwas affirmed per
curiamby the Florida Courtof Appeals.(Caseyl1994,p. 381)

It is easyto characterize suclreactionsas mental illness.
Remembethatoneof the possible symptomef the everflexible post
traumaticstressdisorderis avoidanceof situationssimilar to the traw-
maticeventsjs it not?Well, it takesno great stretchio see an unwil
ingnessto return to the work situation as a reasonableform of
avoidance.

Of course,the medicalizingof normal reactionss just partand
parcelof what Kirk and Kutchins, intheir book The Sellingd DSM
(1992), have called the psychology establishmentsommitmentto
medicalizingall of life. In so doing, theyurn rationalbehaviorsnto
illnesses.

Guerrilla Theater of the Absurd

With yearsof practicein the criminal domainsof competencyand

insanity,mental health practitioneis civil suits involving disability,
discrimination, and compensationhave rushedin not only with

bushelsof diagnoses, making impossiblefor the pitiable claimanto
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hold a job, but with exculpatory diagnosesccounting forany andall
kinds of lousy job performance!'It is not his fault, Your Honor; he
wastoo manicto treathis coworkers politelyshewastoo phobicto
makeher sales callsshewastoo stressedo come inon time; hewas
suffering fromTourette’s whenhe cusseduttheIRS.”

Whatanyrational persomvould regardassimply flat-out unac
ceptable behavioon the job or evenon the school campus has
becomea "medical mental disordér thanks to the psychological
establishment'sastlobbyingefforts to persuadehe general publiof
theequivalencef physicaland mental”dysfunctions:

Justascriminals are not responsibleor their criminal behavior
if they can persuade forensic clinician—or hire one—to saythat
they sufferfrom a conditionthat somehowdiminishestheir capacity
to bearthe responsibilityfor their actions,so too are the "mentally
disabled relievedby thelabel of their disability of havingto conform
to thedemand®f civilized societyon thejob.

This perversionof commonsensen the nameof mentaldiag-
nosis does greatand tragic harmto those who are truly mentally
handicapped- like the severely retarded- but whoare quitecapable
of performingtheir jobs well with someaccommodationo their dis-
ability. Like all scamsijt creates amutrage inits victimsthatall too
often spills overontoinnocentbystandersT he abuseof mentaldiag-
noses andhe proliferationof absurddemand®n employers maden
the nameof wiping out discrimination againsthe mentallydisabled
will make cynics and skeptiesot only of the businessstablishment
but of all of uswho readof such absurdities the news.

According to a July 16, 1995,reportin the San Diego Union-
Tribune by Brian Doherty of Reasormagazinethe CocaCola Com-
panywasfound liable for ove7 million in front and back pay and
compensatoryand punitive damagédsr firing a manwho wasunder
treatmentfor alcoholism—a DSM mentaldisorder.The $6 million
in punitive damagegrantedby the jury far exceedethelegallimit of
$300,000put underthelaw juriescannotbeinformedof this limit.

Thetown of Mallard, lowa, bannedyard fires becausa resident
claimed that she was hypersensitiveto smoke. She claimed that
without the banshewould besegregated from the restof the com-
munity becausef herdisability.

Reasonable accommodatibas developethto politically correct
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theaterof the absurd. Weseetoday decisionbasedon mental”med
ical" disabilitiesthat truly defy all reasonOnceyou havethe label of
the legally disabledaffixed to your forehead, youeceivenot only a
number of benefitsfrom the different offices of governmentbut a
numberof specialprotections.Behaviorthat would never be tolerated
in a"normal’ persons protected behavior fahe disabledndividual.

Golden Opportunities for PsychologicalEvaluators

So how did Congressand its welkmeaningminions goabout deter
mining what qualifies as a mental disability requiring reasonable
accommodation iplacesof employment angbublic accessMow did
it determine what mentatlisabilities areso great that persons
afflictedwith themliterally cannotwork, thattheysufferfrom "occu
pational incompetenc&? How did Congressdeterminewho would
qualify ashavingoneof thesedisablingmental conditions?

Really, in the only logical way possible.It relied on American
mental health expertto tell it what constitutes and whatefines
mentalillnessesT heonly otheralternatives weréo rely on theWorld
HealthOrganization's catalogf disorders, andhatwasnot politically
feasible,or to draw up a catalogitself, and that was not feasibleat all.
Congress did what any sensible Congmessld do. It turnedto our
residentpsychologicaéxpertsAfter all, what are expertfer?

In turn, thememberof the mental health establishmedit the
only thing theyreally coulddo. Theyhandedthe bureaucrats st of
disorders fromthe latest stateof-the-art diagnostic manuabf the
American Psychiatric Associatiolt.should comeasno surprisethat
the submittedlisting of disorderswas aslong as possible,including
rafts of organic disorders,schizophrenicparanoid, andother psy-
chotic disorders, mood disorddedfective),mental retardationanx
iety disorders,psychosomaticdisorders (somatoform), personality
disorders, and, thoseold favorites, substancaddiction disorders
(drunks andsomedruggies).

It is quite dauntingto think whatthelist of acceptable disabling
mental disorderswill look like in 2010. 1t will no doubt make the
Manhattantelephone directoryook smallif the pastrate of diag-
nostic proliferation continuespace.

Republicanunrestled Congresg¢o amendthe law in the spring
of 1996sothatthose"disabled by alcohol andr drugabusewill no
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longer be eligiblefor cash benefits, subsidizdtkalth carepr the
"treatment undergoneby about onethird of the toxically disabled.
However,accordingto the BostonGlobe:

Expertssay that becausemost addictshave other mentalor
physical impairmentsa majority arelikely to requalify for
SSI.A reportby the GeneralccountingOffice estimateshat
up to 80% of those cutoff the federal rollswill requalify
becauseof some other disability. But unlike today those
addictswill not be required toseektreatmentbecauseheir
benefitclaimswill be basedon anothercause (Vaillancourt,
BostonGlobe,Septembe? 7, 1996)

This last factis regarded bythe Globeasthe bad newsBefore
the end of 1996,over half of the previously substancenpairedhad
requalified on other grounds.Advocatesfor the mentallyill were
activelyseekingouttheremainderto help themrequalifyaswell.

We have let clinicians tell us that they and they alone are
capableof assessinghe mental functioningof an individual—based
on their keen analytic abilities anflnely honedintuitions—soit is
quite reasonablehatthey shouldalso bein the position of telling the
rest of societywho needs speciatonsideration due¢o disordersin
thatmental functioning.

To makemattersworse,the clinicians' determinationsof occu
pational incompetencegenerallyare not challengedJerry Dalton's
luck ran outin court but hereally pushedt by shifting groundsfor
disability claimsrepeatedlyvertheyears. Disability specialists rarely
go to court. Why should they2Vho candispute theirassessments?
Only anotherstatecertified, qualified psychoexperT.hey do their
work out of bureaucratimffices. Signing papers, fillingout forms,
substantiatinglaimswith the strokeof a pen,diagnosing disabilities
for moneyfor welfare clientsjnsuranceclaims, workers' compensa
tion casesanddiscriminationsuits.

Medicalizing Bad Behavior

The American psychologicastablishment, hanish hand withCon-
gressthroughcivil rights legislation, Social Securitjaws, and the
Americanswith Disabilities Act, has medicalizedbad behavior and



FOUR HUNDRED WAYS TO AVOID RESPONSIBILITY 285

absolvedhe bearerof the disability labelof all responsibilityfor the
badbehavior.

In our society,mental disabilityis dispensationln attemptingto
level the playing field we've reconstructedhe whole surface ovea
bedof quicksandT he psychologizingf Americanlife in part through
the wholesaleproliferation andconsequenubiquitous diagnosingf
mental”'medical disabilitieshasplayedavery large rolan this.

Recently,a womanin a Washington State discriminaticase
wasawarded $900,000 after sthiasfired from ajob shehad heldfor
lessthan ayear.Her employer,a radio stationclaimedthat shewas
aggressive and abrasive and insisteddominating salesmeetings.
She claimedthat her disruptive behavior resulteéfom a manic
depressivalisorder aboutvhich she hadnformed her employertwo
monthsbeforeshewasfired. The court ruled that her firing constk
tuted unlawful discrimination againsa mentally disabledperson
(Houston SeattlePostintelligencerAugust22, 1995).

One of my favorite discriminationcases involvesa Boston
woman, aboutto be fired from her job for incompetenceand
repeatedabsencefrom work, who claimedthatthe stressof goingto
work had itselfmadeit impossible forherto do her job. Throughher
mental health expert, slaeguedthatfiring her forfailure to perform
did not takeinto accountthat her job failure wasstressinduced,and,
indeed,that thefiring itself had addedo her stressHer expertsaid
her disability madeher eligible for six weeks' leavevith full pay.Her
employer,no doubtto avoid the expenseof litigation, capitulatedto
herdemands andaveherthe paidvacation befordiring her. Thatis
pure blackmail. After all,straight firingwould have provided even
morerelief from the job-induced stress, wouldnt?

Doesn't this soundike a claim so silly that any judge would
throw it out juston thefaceof it?

However, the front runner in thé'my badbehavioris not my
fault I'm mentallyill" sweepstakes probablythe university professor
from Boston, firedfor along recordof sexuallyharassing colleagues
andstudents, whauedthe university for insensitivityto the psyche
logical disorderthat made himaccost womer-against hiswill, of
course—whenever anunfortunate female happenedto be, for
exampleriding on thesame elevatoasour sufferer.He claimedthat
he sufferedfrom a depressionthat diminished his capacityto func-
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tion, and that themedicationhe took for the depression diminished
his capacityto keep hishandsoff femalestudentsand colleagues.
You'd expecta large Easternuniversity to be more sensitiveto his
pain, now wouldn'tyou?It wasn't,and| hateto believethis guy ever
hadachanceof prevailingin court, but therevasnothingwrong with
the complainant's logicgiven the court's acceptancef limitless
mentaldisabilitiesassourcesf discriminationsuits.

Remembethat theAmerican Psychiatric Associati@mostput
the "uncontrollablé desireto rape inthe lastDSM asa mentaldis-
order.Perhapst will makeit into thenextedition.

In fact, U.SJudgeMagistrate Zachary Karol, idismissingthe
professor'dawsuitin thesummerof 1996,did not rejectthedisability
claim itselfbut ratherthe applicability of the anti-discriminationlaw
to the particular case.

[ProfessorMotzkin is incapablewith or without accomme
dation, of performing theessential functionsof his job
[teaching]. .. Whetheror not Motzkindid the thingshe is
accusedf doing, therds no placein a universitycommunity
for someonavho isasincapableof controllinghis impulsesas
Motzkin insists heis. (Campagne Massachusettd awyers
WeeklyJune24,1996)

The judgedid not respondwith "Hogwash? to the claim that
the professorjust could not keephis handsto himself becausef a
mental disorder.Oh, no. He just ruled that thedisorder madehe
professor incapablef teachingfemalestudentsor of working with
female colleaguesSo he was fired for cause andthere was no
unlawfuldiscriminationThereis nothingto stop anothesimilar suf
ferer of lack of sexualcontrol to claim that he is a greatteacher
despite his inability to keep his hands off his students.Which
behavioris not his fault; hesuffersfrom a mentatlisability.

Oncel hadastudentwho told me atthe beginningof the term
thatshe hadha disability that causecherto fall ratherfrequentlyinto
shortepileptic episodeduringwhich shewould losetouchwith the
classroomShe didn'taskme to stop lecturing while shespacecdout;
sheaskedmeif she could tapéhe lecturesto listen to later. Surelt
seemed likea reasonableequest. Another timd, had anotherstu-
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dentwarnmethatherTourette'ssyndromecould causéerto disrupt
a seminawith foul languagdf shefelt stressedy the commentsof
othersin the class.Tourette'ssyndrome, accordintp the DSM,is a
tic disorderthatstarts in childhoo@nd resultsn the afflicted being
unableto controlvarious movements and vocalizatiomsluding, in
some 10 percentof the casesithe uncontrollable"tic" of uttering
obscenitiesThat'scalledcoprolalia.

Recentlyin Massachusettg studentwith Tourettés filed a dis-
crimination suitagainsta graduateschoolof socialwork that would
notacceptherto study for anaster'sdegreeT heschool claimedhat
it did not discriminate,that thedecisionwasmadeon othergrounds,
but | find myselftruly bewilderedby the conceptof a socialworker
with coprolalia. Everacceptinghe highly unlikely propositionthata
brain disordercompels personso scream obscenities agairtsieir
will, whatkind of sense doei$ maketo havesomesocialworkerwith
uncontrollablefoul languageworking with abusedchildren, say, or
with batteredwomen?In pursuit of nondiscriminationagainstthe
legally defined mentally disabledie subjectthe truly beatento fur-
therassaultT hatis nuts.

Thereis a homeless womawho frequentsNewbury Streetin
Boston—atouristandshoppingmecca ofirish importandstonegar
goyle stores—screaming”piece of shitl" and "fucking bitcH' to
random passersbywhile smiling slyly and delightedly.Another
apparentaseof Tourettés syndrome.

Whatall of thesecaseshavein commonis the claim of a mental
disordertaken as a licenseto behavebadly. All of theseclaimants
acknowledgethat their behaviormakesthem highly undesirableas
employeesteacherspr studentsput theyacceptno personakespon
sibility for that behavioror for controlling it. Backed bythe Amer-
ican PsychiatricAssociation'shible of somefour hundreddisabling
diagnosesand empoweredby the sweeping scopef the Americans
with Disabilities Act, scoresof the employably challengedre filing
lawsuits and claims with commissions agaiiscrimination seeking
redresgrom unwilling and unwittingemployers.

As Gebrgewill wrote in an April1996column:

Compassionatgovernmenthas recently rainednew rights
and entitlementsso rapidly that you may have missedhis
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beautyyou havearight to be colossallyobnoxiouson thejob.
If you arejustslightly offensiveyour right will notkick in.
But if you are seriously insufferabte colleaguestwork, you
havea right not to befired, and youareentitled tohaveyour
emplojer make reasonable accommodatido your "dis-
ability." Thatis how the Americans withDisabilities Act of
1990is beingconstrued(Will, BostonGlobe,April 5, 1996)

A societyconditionedby the modernpsychologicaview that the
individual is animpotentpawnof societycannotturn a cold backon
its mental unfortunatesr asnubbingshoulderto its socially accepted
archaeologistsf all thingspsychologicalTrapped in gervasivepsy-
choculturalmythology,we can hardlyputouta handto stopthe flow
of claimsof psychological unfairnesthat will clog our courts and
harm the innocentimmeasurably beforehe powersthatbe call a
halt to this collective craziness. Compassianust be the most
blinding of sentimentsOr perhapspity, bolsteredasit is with the
rock of superiority.

Substancenduced disorders- andthereare alot of those inthe
DSM—area nice casein point. The DSM classifiesdrunksasmen
tally ill, and Washingtonbureaucratsacceptedthis classificationas
legally disabledso drinkers whadhave beaten their braingn with
alcohol qualify for protection from discrimination as well as a
number of benefitslike public housingassistancelt happensthat
impoverished elderly peoplalso qualify for public housingassis
tance Thuswe havefeeble oldfolks living, terrified, sideby sidewith
"disabled drunks.

Where were Congress's collectivevits when it passedthat
chunk of legislation?"Oh, well, all thosedisadvantagegeople who
needthe government'shelp arepretty muchthe same: Is thatwhat
they thought?Who in Washingtondecidedthat "mentally disabled
by chronicalcohol abusémeantthe samething as”goodneighbot ?
Theroadto hell is surelypavedwith the good intentionsof legisla
tors and bureaucratswho sure as hell do not live in the public
housingattheendof theroad.ls sufferingfrom discriminatiorreally
agreaterhorror thanliving in terrorfor your life? Doesthe govern
ment really have a greaterinterestin outlawing discrimination
againsdrunksthanin preventingtheterrorizationof theelderly?
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Dismantling theséizarre housingjuxtapositions withthe pas
sage of new legislationthat "reenable’s the previously disabled
drunksand druggieshouldproveinteresting inthecomingyear.

The psychopoliticalimpedimentsto leaving anydisordersout
from under theprotective umbrella ofnti-discriminationlaw must
have been quite formidable. Neverthelessit is an interestingside
observationthat the anti-discriminationlaw passedoy a Republican
Congressdoesindeedexclude someof the more socially offensive
disorderdike heroinaddiction and compulsive arson whilee much
olderworkers'compensatiofegislation doesot.

Which onesdid the bigots excludeThey left outthesexual dis
orders of transvestitism, transsexualism, pedophilia, exhibitionism,
voyeurismgender identitynot dueto physicalimpairment,andother
sexual behavior disorders. Spoilsports. They also excluded from
ADA’s protection thoseso-called mentallyill individualswho suffer
from compulsive gambling, kleptomania, and pyromaiiaatmeans
thattheemployer doesnot haveto hire,retain,or reasonably accom
modateworkerswho feelirresistible compulsionto stealfrom thetill
or burn the plantdown. Thatmustbea comfort. Employerarealso
notrequiredto hire or retaindruggies.Great.

FULL EMPLOYMENT FOR MENTAL HEALTH
PROFESSIONALS

Determiningjustly and reasonably and reliabkho is truly too men
tally incapacitatedo work may bean impossiblejob. Certainlyit is
impossibleto make sucta determination withhe scientificrigor pre
tendedto by the mental healttprofessionalwho havecorneredthe
marketon theenterprise Thereis no ophthalmoscope fathe mind,
but requiring trained mental healfiroviders, psychiatrists, psychol
ogists, and sociakorkers—on the explicitly statedassumptionthat
they and no others know how—to determine,scientifically, med
ically, reliably,who truly suffersfrom "occupationalincompetency
perpetuates societycrazing farce.

"He s justtoo anxioustoo work” saysthe doctor."How doyou
know?' asksthe judge."He told meso.” Adding in all the checklists
andreportforms intheworld won't changethe essential' diagnosti¢
situation.

Neverthelessthe expertsin this field claim thata plaintiff's case
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will be moreconvincingif it is supportedby an expertwitness'sexpo
sition of the plaintiff's clinically diagnosedmental disorder. The
expertssaythatsuch ananalysiscan help the plaintiff establishboth
theexistence and severitf emotionaldistressaswell asthe connee
tion betweenthat distress andthe defendant'sconduct that all
allegedly causedr exacerbatedhe condition. (After McDonald and
Kulick 1994).

As with all thingsflowing from the marriageof thelegalandthe
psychological, psychological disabilitiesv in all its presentmanifes
tations creates yefurther full-employmentbills for mental health
practitioners Society buystheir authority just asit buysthe psycho-
cultural mythology underlyinghe psychologizing and medicalizing
of all of life. One cannothelp but suspectthat a wildly dispropor
tionatenumberof legislatorsin this countrymustbe lawyersnarried
to psychologists.

Whatever thelegal distinction betweenmental disability as
definedby the Congressand mentabisorder aslefinedby the DSM,
whenit comes dowrto deciding whohasmental disorderghat are
actually disablingthe only authoritywe've really gotin this countryis
the authoritywe haveall conspiredto grantto the American psycho
logical establishmenthroughits categorizations and definitiai dis-
orders inthe DiagnostiandStatisticaManual, and itgleterminatiorof
who hasthose disorders angdhat theymeanby clinical practitioners
of every stripe Thatthis handoff of de facto poweis nothingmore
thanacashcowfor mentalhealthpractitionerss never acknowledged.

Some peoplewish to eliminate altogetheany ability of Con-
gressto limit disability and discrimination claims, artd handover
all the powerto professionamental healtlprovidersin law aswell as
in fact.

RecentlyJohnM. Casey,in the PugetSoundLaw Review, sug
gestedwhatmostpeoplewould consider gerfectly logicalcourseof
action to deal with the questionof exactly what mental disorders
should beconsideredcoveredby the reach of the Americanswith
Disabilities Act.

First, theEEOC][the peoplewho enforcethe ADA] could pass
administrativeulesto settlethe questiorof which standardso
usein determiningvhetheranindividualis mentally impaired.
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Ratherthan thecourtsrelying on the DSM.... in somecases
and not in others, theEEOCshould studythe problemand
thendecidewhether conditionfisted inthe DSM. .. will be

accepted wholesaler whethertheagencywill specifythe par

ticular conditions protectedby the ADA. Evenif the EEOC
wereto do nothingmorethan mandatethat all disordersspecified in

the DSM. .. [excepthosealreadyexcludecby the ADA] fit the def

inition of mental impairment under the Act, it would greatly

improvethe presenstateof the law.(Caseyl994,p. 415)

No, it would notgreatly improvethe presenstateof thelaw. Mr.
Caseywasworried that under theg@resenthaphazardmplementation
of the law regarding protectednental disabilities, some behavioral
andanxietydisorderslike phobiasmight notbe comprehensivelgro-
tected, but his worry was badly misplacedAs was his faith in the
Americanpsychologicakstablishment.

Thereis gravedanger in acceptinthe premisethat only self
interested mental healttprofessionals canjudge what mental
behavior is a protecteddisability. Common sense goeut the
window in the face of self-interest, as well as the almost limitless
temptationsprovided by the moneyavailableto those inevaluative
practice andy thesheerpowerthatcomesfrom knowingyou arethe
only gamein town.

Professionals with actuatality checkson their claimsare con-
fined to narrowvertical marketdor their services. Psychologicaro-
fessionals, with virtuallyno checkson thevalidity and reliability of
their claimed expertisehave an almost limitless reaclnto the
recessesf all our lives.

Let's not hand them any more power overthe conductof our
livesin theworkplace.

DISPENSATION FROM EVERYTHING FOR EVERYONE

The modern psychologizing of America hasled usto blame the
system—family, background, neighborhood, schools, workplace,
etc.—for every instanceof failure in every realm. Psychologized
Americansdo believethatindividualsoftenfail to perform appropri
ately or adequatelybut they believe that they do so for reasons
beyondtheir control.Even the able-bodied,ableminded worker is
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seenthroughthis lensassomehownot truly responsiblefor failures
on thejob.

The professionally compassionate clinician wonlidoubtclaim
thatthis practice doeso harm.Wrong. It is damnexpensivelt steals
from theinnocent.lt makesa mockerynot only of true disability but
of sincere andalid attemptso combatthewasteof discrimination.

In the springof 1996,the BostonHeraldran an articlereporting
on the resultsof disputed firingsof Boston city workersvho had
beenloafing and otherwise performindelow parat work (Sciacca,
BostonHerald,May 2, 1996).T he arbitrator found for the workers,
explainingthatit wasnot oneworker'sfault thathe wasalwayslate; it
was his supervisor'éor not nagging himto weara watch.The arbi
trator alsoacceptedhe claim of onefellow who had been sleepirng
his car during work hoursthat he waslisteningto a stress manage
menttapein order to deal more effectively with on-the-job stress.
Quite.

Givensucharesponsédo the not-disabledat-all exceptin terms
of their work ethic,it should comesno surprisethat thepeoplewho
are seenas playing with lessthan a full deck are essentiallyseenas
playing withno deckatall. The massof excuseshatfly outto excuse
the inexcusable behavioof the nonhandicapped arenagnified
beyond measuréor the mentally disabled becausiee restof usare
so unsuref ourground.

It is not socially acceptable-not politically correct—to chat
lenge claimof mentalillness.This posesa much greater dangéo
oursocietythanthesimplethreatthatsocietywill run outof patience
with asystem builtto engendeiscamsMental health providerswho
fly in thefaceof commonsense, making foolsf practicalpeopleby
claimingskills they donot have, medicalizindpad behaviorandmed-
icalizing normal reactionsgut the spirit of all typesof disabilitieslaw
and twistthe spirit of the average citizerfrom accommodatiorio
outrage.Thereis aseriousdangerthat peoplewho aremade foolsof
will pull the plug on a supportsystemthat, if sensiblyconstruedand
implementedwould bea goodthing.

A MODEST PROPOSAL
That society wantsto compensate hardworkingeoplewho get so
badly hurt thatthey can workno moreis good and sensibl@.hata
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civilized society recognizethatsomeof its members need a helping
handfrom theirfellow citizensto get by alsois a good and sensible
thing. Reasonable effortsy governmentand the well-intentionedto
stampout mindless andunproductive discriminatiortp compensate
workersso disabledon thejob that they can work no more, and to
help thoseo whom life dealtsucha badhandthattheycannotwork
atall makeperfectsenseAnything else would be shockingvasteof
humanresources andepresents aerious disrespect fahevalueand
dignity of work.

But abuse®f the disability compensatiorsystemand discrimi
nation legislation are inevitable. Historical and current abusesof
physical claims are notorious.That abuseof psychological claims
would follow wasinevitable.This was particularly so sincéhesedis-
abilitiesareinvisible to the ordinarylayperson's eyesuch abuse does
not necessitata call to end asocial welfare systerthatcompensates
honestcitizensfor their lostor absentability to work, although cer
tainly it warrants ecall for constantvigilance againsfraud. And the
principal sourceof fraud in the psychological disability realns the
psychological evaluator.

Let ussaveeveryonelot of time andmoneyandlet thedisability
claimant bypassthe professionakvaluator.Make the checklistsand
reportformsasavailableto thegeneral publi@sIRS taxforms.Let the
claimantfill themout onhis or herown—ijust like taxforms— or with
a private, commercial mental health equivalehH&R Block. Hand
them into theappropriateoffice justasthey are handed inow,andlet
the SSA decision makers reach theidecisionsjust as they do now.
Heck. Put them on line and have them scoredby computerand e-
mailedto the relevantjudge.It would saveso much time and money
andwould dropthelevel of scamartistry atleastalittle.

Follow the same course fadiscriminationclaims.Let the indi-
vidual with a disability who claimsthat he or she can anavill work
but reasonableaccommodatiorwas not made showthe jury directly
the evidencefor the justice ofthe claim. Let the claimant showthe
jury directly the job skills underdispute andvhatwould berequired
for him or her to do thejob. Let a jury of ordinary people decide
whatis reasonable andhatis not.

Retainthe safetynet but take psychological farce arfdke pro-
fessionalisnout of it.
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Relianceon maternal governmentike relianceon the maternal
employer leadsto the eliminationof independence frorpossiblelife
scenariogor the majority of people. Ambitionaction, educatiorand
work—the entire arenaof personal responsibilitfor one's life—
becomeirrelevantto the evaluationof the worth of an individual's
life, andirrelevantto the conductof one'slife.

The disavowalof personal responsibilitis not widely accepted
in theworkplace,run asit is by powerfulwhite males,but assoonas
an employeremployeedisputeinvolving responsibility getato arbi
trationor beforeacommissionon discrimination permeated witthe
truth-accordingto-psychology,the pictureshifts dramatically.

As a society,we havelost our faith in the dignity, worth, and
powerof theindividual; we havelost our faith in Americaasasociety
of empoweredindividuals. This loss of faith derives directlyfrom
clinical psychology'smodern view of the pathological American
family, a view thatis directly, perfectlymirroredin the structureand
dynamicsof thelargersociety.

Becausewne havelost our faith in the individual's power to act
and make decisions responsiblyye havelost faith in ourselvesWe
mustrely on expertsto explain to us the complexities, possibilities,
andlimitations of humanbehavior.

Of course,our reliance on experts has been ably aided and
abettedby sales~itches— indeedlownright propaganda-aboutthe
inability of the ordinary citizen to make anysort of judgmentfor
which a professional pgchologistmight possibly makea claim to get
paid.

Pg/chologicalSolomonsto fill the decisionvoid areeverywhere
for hire.



II

Restfor the Wary

DecidingWithout Experts

Thesepeople who deah psychologyand psychiatry reallyare
doctorsof thesoul. Theway theroot of thatword comess from
the GreeK'sukd'; it meanssoul. And we're going to be looking
at people'ssouls, in particulathe plaintiff's soul andher mema
riesin thiscaseaswe proceed.

Jim Brown, attorneyfor the plaintiff, opening statemenritjateu
v. Hagen, SeattleJune6, 1993

THE FREEING OF GEORGE FRANKLIN
On April 4,1996,JudgelLowell Jensenof the UnitedStatesDistrict
Court for the Northern District of California granted George
Franklin's petition forawrit of habeasorpus, overturning-ranklin's
first-degreemurderconvictionon the groundsthathis constitutional
rights had beenviolated by the prosecutors’conduct inportraying
George'ssilencewhenaskedby hisdaughteliif hewasguilty asproof
of guilt, and by their withholdingfrom the jury the evidencethatall
the detailsof Eileen'stestimonyhadbeenreadilyavailablein the pop-
ular press.

Franklin remainedin prison on $1 million bail until July 2,
1996,whenthe prosecutor determinethat heronly witness,Eileen,
wasunreliable,anddeclinedto retrythecase.

Franklin beamedhsdeputies escortedim into the Redwood
City courtroom.In clipped tones, lead prosecutor Elaine
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Tipton told Superior Court Judge MargareKemp, "We
moveto dismissthe chargeswithout prosecutior.

"No objection; said[defenseattorneyDouglas]Horngrad.

"The motion is granted;, Kemp said, ending one of the
Bay Area'smostcontroversiakcasesver.

Speaking outsidéhe courtroomgefenseattorneysassailed
the useof EileenFranklin's recoverechemoryasthe basisfor
Franklin's prosecutionln the future, said [Dennis] Riordan,
prosecutorsvill be moreskepticalof withessesvith recovered
memories who recall events 20 years pastbetter than |
remember whalt hadfor breakfast twdoursago''

Ironically, it wasa purportedrecoverednemorythatfinally
unraveledthe case.After her father was sentencedo life in
prison in 1990, Eileen Franklin told investigatdisat she
clearly rememberedwo moremurdersher father committed,
includingtheJanuary?, 1976, slayingf 18-year-old Veronica
Cascioof Pacificawhere Eileersaidshe helped disposd# the
body. (Wildermuth, SanFranciscaChronicleJuly 4, 1996)

Franklin-Lipskeridentified a pictureof the teenager, whose
bodywasfound on a Pacifica golfcourse. She tolgrosecutors
that she remembereditnessingher godfather, StarBmith,
rape Cascio and seeihgrfather murdemer.

But Franklin's defensattorneysuncovered evidence in
May thatFranklin wasat a union meeting ahe time of the
murder. DNA testsof semenfound on Cascio provedhat
neitherFranklin nor Smith could haveraped Cascio.

The final blow to the prosecutioncame with Janice
Franklin's [Eileen's sister] testimonyabout [bothEileen and
Janice] being hypnotized beforetestifying against [their]
father. In California, testimonyinfluenced by hypnotic sug
gestiongs inadmissible(Mary Curtius, Los Angeles TimesJuly
3,1996)

GeorgeFranklin spentover six yearsin prison becausgrosecu
tors andjurors boughta psychofantasws science.They believed a
storytellingpsychoexpenvastelling scientifictruth. It is sadbuttrue,
however,that the science fictionbasis ofthe prosecution'scasewas
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not thegroundsfor overturningthe conviction. The federal appeals
courtdid nottouch uportheissueof whetherDr. LenoreTerr’s mul-
tiple-traumafictions misrepresentethe stateof scientific knowledge
in thefield of psychology.

Did they?

ADMISSIBILITY OF EXPERT TESTIMONY

AND CLINICAL REASONING

Do psychoexpertén our legal systenmeetthe criteria requiredby

law to act as expert withessesPhe answerto this questionhasa

numberof ramifications.Justconsiderthis one.In fairnessshouldn't
the indigent be supplied with expert psychologigtst as they are
supplied withattorneys sahatthey canmountsuccessful psycholeg
ical defenses® may be onlyashorttime beforeall defendants, indi
gentandnot, will demandthe samelevel of psychological defensas

they do legal defense, and who cdenythem oncethe courtshave
determinedheindispensabilityof psychologicatestimony?

Statesvary, of coursejn their caselaw and rulesof evidencefor
determiningthe admissibility of expert testimonyput many states
rely on oneor some combinatiomwf threecriteria:the Frye Rule, the
1993 U.S. SupremeCourtdecisionin Daubert v. Merrell DOW Phar
maceuticalspr Rule 702 of the FederalRulesof Evidence.

The Frye Rule holdsthat scientific evidencas admissible only
upon a showingthat thescientific principle involvednust be suffi-
ciently establishetlo havegained general acceptanoethe particular
field in whichit belongs.

The Daubert decisionof the SupremeCourtdemandednore of
experttestimony,holdingthat thescientific validityof the principles
and methodology that underlie a proposed submissioris an
absolutely essentiariterion for the admissionof testimonythat is
purportedlyexpert.

More loosel, Rule 702 of the Federal Rules of Evidence,
adoptedby many statesstheir own principlegoverning expenvit-
nesses, readslf scientific, technicalpr otherspecialized knowledge
will assistthe trier of factto understandhe evidenceor to determine
a fact in issue,a witness qualifiedas an expertby knowledge, skill,
experiencetraining or educationmay testifytheretoin the form of
anopinionor otherwise'!
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Does thesupposedly expert' testimonyof clinical psychological
professionalsodaymeetanyor all of the currentcriteria foradmisst
bility of expert testimony?

General Acceptance in the Field

The most frightening criterionis the Frye requirement thathe
expertsopinions mussimply havegained generalcceptance the field
to beadmissiblan court.In psychology, assessimghether something
hasgainedgeneralacceptancelepends a greaealonwhomyou ask.
If 95 percentof theclinical expertsbelievesomethingthendo we say
thatwhateverit is thatthey believe hagjained general acceptanice
thefield of psychologyasa whole? Ofcoursenot. Whataboutall the
experimentalists?

It is very hardto think of anythingthatrisesto thelevel of gen
eral acceptance acrogee broadspectrumof psychologyclinical and
experimental. Everf it were possiblgo identify sucha belief, far
moreimportant tharbreadthof acceptance ishy a particular belief
is generally heldo betrue.

Whatif the foundationof the clinicians' belief is strictly per
sonal,manifestly unobjective, and clearly nonscientifid?en,what
everthe level of generalacceptancethat belief doesnot belong in
courtroomamasqueradingsexpert scientific testimony.

For example,what if all of the United States werdantensely
Catholicand every psychoexpert were deepigus?Theneachand
every experton the witnessstand would believe in the power of
prayer andthe actionof grace.Thatstill would not make graceand
prayer appropriatesubjectsfor experttestimony. Likewise, general
acceptance of clinicddeliefsby clinicians doesiot makethosebeliefs
anymoreappropriate.

Whencourtsusethe Frye standard foadmissiorof expert test
mony, it should bemadeclearwhether thebeliefin questionis itself
scientificor an article offaith. Canit be testedor is it impossibleto
refuteit by anymeans?

TheDaubert decision addressexactlythesequestions.

Scientific Validity of Theory and Methodology
In 1993,in Daubert v. Merrell Dow Pharmaceuticals, the U.S.Supreme
Courtheldthat:
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Facedwith a proffer of expert scientific testimonyhen,the
trial judge must determineat the outset... whether the
expertis proposing taestify to scientificknowledgethat will
assistthe trier of fact to understandr determinea fact in
issue.This entailsa preliminary assessmeraf whether the
reasoningr methodology underlying the testimoisyscien
tifically valid and of whether thatreasoningor methodology
properlycan beappliedto thefacts in issue.

Ordinarily, a key questionto be answeredn determining
whetheratheoryor techniquess scientific knowledgéhatwiill
assistthe trierof factwill be whether itcanbe [and hasbeen]
tested.“ 'Scientific methodology todais basedon generating
hypothesesind testing themto seeif they can be falsified;
indeed,this methodologys what distinguishescience from
otherfields of humaninquiry.' 'The statements constitutirey
scientific explanation mugie capableof empiricaltest." The
criterion of thescientificstatusof a theoryis its falsifiability, or
refutability, or testability.”

That the fictional "facts' and endlessly inventive'theorie$ of
clinical psychologyare no moresciencethanthe artful constructof
astrologyhasbeenthe subjectmatterof thiswhole booklt should go
without sayingthata field in which it is not possibleto falsify even
the smallest ofpredictions shouldhot be permittedto exhibit even
the smallestof pretensiongo the mantle of science.lt seems like
overkill to pound in onceagainthatintuition is notascientificinstru-
mentand creativif— howevermdmirable in mangndeavors—is not
the essential hallmarkf scientificthinking.

Specialized Knowledge

Okay. So clinicalbeliefsare not generally heldto be true by expert
mental psychologistaswell as by clinicians, and,as we haveseen
chapterby chapterthroughoutthis book,they are certainlynot the
productsof scientific endeavor. But perhapsey satisfythe admission
criteria for experttestimonyof the FederalRulesof Evidence. Rule
702, adoptedby many statesas their own standard,says that if
scientific, technical,or otherspecializednowledgewill assistthe judge or
the jury to understandhe evidenceor to determine dact in issue,
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thenawitnesswho qualifiesasan expertby virtue of his or her knowk
edgeskill, experiencetraining,or educationrmay testifyassuch.

Perhapsclinical claimsabout theworkings of the mind, so
utterly devoidof scientific charactennight somehowqualify astech
nical or specialized knowledg&Vhatis technical knowledgePhat's
knowledgeabouthow muchgasa ballooncantakebeforeit blowsup,
or how muchstress araircraftcomponentan bear beforé breaks
off. Technical knowledgéiasto do with how the world works and
howit goeswrong.

Theonly technical knowledgeemotelyrelevantto clinical psy-
chology would be knowledgeof how the mind works, howit is
formed,and howit changesWe havealready establishethatno one
knows howthe mind works, however widespredtie witch doctor
fallacymay be Any clinicianwho claimson thewitness stando know
how the mind worksshouldbe hospitalizedor dangerouslelusions
of grandeur.

But what about specializedknowledge?That's awonderfully
vagueterm. Surely specialized knowledgaust be availableto the
clinician. Indeedit is. A Freudianscholar, for examplanight have
detailed and specialized knowledgeall phaseof the development
of Freud'stheory,muchasa Catholicscholar woulchavedetailed and
specialized knowledgaboutall the essentiatloctrinesof the Catholic
faith. If the expositionof the specificsof one of those doctrinesvas
somehowelevantto the deliberation®f acourt, thersurelyit would
be appropriateto havethe scholartestify aboutwhat does and does
not makeup the doctrines.Similarly, if Freud'swritings werein dis-
putein a case,then Freudianexperts would be calleohto court to
clarify mattersof historicalaccuracyfor examplefor thecourt.

The useof a specializedknowledgeof clinical psychology in this
sensas perfectlyappropriateBut our Freudianor otherscholar, how
ever learnethe may beaboutthe claimsmadeby variousthinkers and
writers at different timesabouthow the mind works, doesot himself
know howthe mind works forhnumankind in generalor for anyindi-
vidualin particular.He hasonly ascholarly knowledgef the claims of
otherthinkers.Thatknowledge can bmterestingand usefulbutit is
not relevantto the determinationof any of the pressing psychological
issuesbeforeour courtslike competency, insanityghabilitation,cus
tody, fitnessor future dangerousnesslow couldit be?
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and injury, custody, and fitheasa parentjs pervasiveandadamantly
held.

The mostthat theindividual citizen cardo when attackedby a
psychoexperis to hire oneof his own ando arm bothhired gun and
attorneywith a copy of Jay Ziskin’s threevolume tome Copingwith
Psychiatricand Psychologicall estimony.

Ziskin’s book provides upto-date— 1995— evidenceto attack
any psychoexpert's credentiateeories, andhe evidentiarybasesof
the expert'sclaims. It givesthe attorneyand the client stepby-step
guidanceon challenging psychological experts' scientific staju#;-
ciples, interviewproceduresand clinical evaluations, results aocdn-
clusionsof all the main varietieof psychological testghe validity of
clinical training and experiencethe relevanceand utility of creden
tials and qualifications, anithe everinvoked clinicalintuition.

SinceDr. Ziskin is anattorneyaswell asa psychologistthe book
alsoprovidesguidanceon crossexaminatiomn criminal casespersonal
injury casesand child custodgaseswith examples of tacticglepost
tions, and motionsT he second volumef his work teaches attorneys
and clients howo challenge testimoniyn someof the specifichot psy
chological topics andreaf vulnerabilityrunning througlhour courts
today—ochild custody, eyewitnesgestimony,sexualabuse, postrau-
matic stress disorder, andiagnosesand prognosesf various mental
disorders, along with guidanoa the detectiorof malingering andhe
reliability of judgmentdike theassessmewf dangerousness.

No attorneyfacinga forensic psychological clinician can afford
not to havethis bibleof information attackinghe scientific statusof
psychological testimonyjow in its fifth printing. Forensicclinicians
are afraid of Ziskin. They speakon the Internetof having been
“ziskinized” in court when they are challengedon the witness stand
by anattorneyarmed withthe knowledgetools Ziskin provides.

Psychocultural Complicity

Certainly blamefor the misrepresentatioof clinical psychologyasa

scientific field that usesscientific methodsto arrive at scientific

resultslies at thedoor of the clinicians themselved hey havetheir

agendas—missionary,political, and financial—that leadthem if not

inevitably thencompellinglyto lay claim to a quality of expertise far
beyondtheir ken.
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Throw Them Out of Court!

The articlesof faith offeredastestimonyby clinical psychologists in
courtroomafter courtroomra—and in the legislativechambersacross
the country—do not even comecloseto meetingthe currentcriteria

for admissibilityasexpert testimony demanddég our courts.

Thecriteriafor admissibilityof expertswill change; thewill be
amendedand addedto and displaced bygriteria devolvingfrom new
law, new casesnew decisionsWill the claimsof the cliniciansmeet
thesenewcriteria?Never.

Not unless clinical psychologyabandonsits fundamental
methodologyof creativewriting and itscompleteacceptancef acts
of faith for arrivingat the truthNot until clinical psychology accepts
thelimitations intrinsicto thediscipline and recasts itseléa real sci
ence.Not unlessor until the courtchoosedo abolishall distinctions
amongtypesof testimony.

When the law welcomesthe astrologerinto the courtroomas
possessinghe samestatusasthe astronomerwhen the court listens
to the priest withthe same critical judgmenit appliesto the test
mony of the physicist,thenand onlythenwill the testimonyof clin-
ical psychologistabout theformation and functioning of the human
mind in generalor in aparticular individuamakesenseasexpert tes
timony. When the conceptof expertiseis itself debasedo nothing
more thanpersonalbpinion, thenthe cliniciansshouldtakethe stand
along withtherestof the opinionatedWhy not?

Until then,throw themoutof thecourts.

Throwthemoutof ourlegislaturedoo.

HOW CAN YOU PROTECT YOURSELF FROM
PSYCHOEXPERT HIRED GUNS?

The California Court of Appeals' reversalf GeorgeFranklin's con-
viction is aray of hope piercinghe veil of obfuscating psychobabble
presentlyshroudingour justicesystem,asarethe refusalsof various
judgesaroundthe country toaccept recoverechemorypsychonon-
senseasscience.

But the psychologizingof the American legal systens not a
trendthatis goingto be reverseceasily.The degreeof acceptancef
the moral and legalauthority of the forensic psychological clinician
to decidemattersof guilt, innocence, rehabilitation, mentdisability
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But cliniciansare not alone in enacting thifarce.The general
public likewise deserves shareof the blamefor the interweavingof
the tenetsand tacticsof modernclinical pg/chologyinto thevery
fabric of our justicesystem Although apeoplewith a proud tradition
of respect forthe reasoningand reasonableness the "common
man;" we havedeclared ourselveisnpotentto enactour traditional
legal system roles, arftaveembracedhe theoriesand practicesf a
gaggleof highly paid experts.Why? Has humanbehaviorsuddenly
becomesocomplexthatonly trainedexperts camnderstandexplain,
and judgeit? Why hassociety beerso reluctanto acknowledgehe
inherentfailings of so-called psychological science, and wigvewe
beensoeagerto welcome itspractitioneranto ourcourtrooms?

Partof the reasonis that all of us, asa society, buyinto psy-
choexperts' authoritywe buy the accreditatiorof psychiatryat med
ical schoolsasif it wereon thesamestandingas any other medical
specialty,and we buy psychological researcés if it possessedhe
samestandingasanyotherscientific research.

The mental healttpropagandisthavedone theirwork andthe
public believes.

Our needto believe in psychological expertise arises largely
from our vulnerability to the witch doctor fallacy and our needto
believein the effectivenessf psychological expertise our personal
lives. If we didn't believein modernpsychotherapy we'd b#rown
backfor adviceandhelp on our priests, rabbisministers,and grand
mothers— a distressinglypremoderrsituation indeed.

Society'sneedto believein psychological expertisis fueledfur-
ther by the demandsf our democratidegal systemWe desperately
needthe knowledgewe attribute to psychology.If we didn't accept
psychological expertisasscientific,we'd bein theuntenableposition
of asking MissMarpleto testifyin courtandgive usthe benefitof her
brilliant intuitions.

Our psychoexperts relievboth Miss Marple and the ordinary
citizen of the awesome responsibilities imposed us by our legal
system.It is hard to be facedwith decidingwho is guilty, innocent,
competent,dangerousfit, injured, or liable. Who wants to make
decisionswith suchhorrendousonsequence®r thelives of individ-
uals when certainty is impossible?We can handit off to the psy-
choexpertsvho claim to have knowledge and expertisemakethese
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horrible decisionson a much soundebasisthanis availableto the
ordinary citizen. We can becomfortablewhile the psychoexpertslo
the work. Not only do they relieve each and evepne of us of the
burdenof responsibilityfor the conductof our own lives, theyrelieve
usaswell of the burdenof exercising judgmen thecourtroom.

Like the judge stuckwith judging Byron Cooper'sompetence
to standtrial, we are looking for someoné&smartet thanwe are to
makethesedecisionsToo badthereisn't anyone.

Moreimportantthanthegreatneedwe haveto believein psyche
logical expertiseo relieveus of both personal andegal burdenss the
undeniable facthatmany,manymodernAmericans alssharethe psy-
chocultural beliefs of our clinicians about the formation and fune
tioning of personality,about guilt and innocence, responsibility and
accountabilityLike thecat chasing itail, the psychoculturabeliefsof
thesociety reinforcgheinfluenceof theclinicians,whoin turn give us
new creative fictions abouthe roles and responsibilitied individuals.

Justice'sNew Clothes

America is a country that prides itself on democratic decision
making, on a belief in the intelligence anddecencyof the common
peopleandtheir ability to conductaffairs ofsuchgreatimportasthe
creationof laws,their enforcemengndthe judgmentof violations of
thoselaws.

Ordinary people servén our statelegislaturesOrdinary people
become police officers arattorneys.Ordinary peoplegive evidence
andserveasjurorsin trials. Evenour judgesin mostcasesaresubject
to thewill of the peopleeitherbecause¢heyareobligedto acceptthe
decisionf juriesor becaus¢éhey musttandfor election.

Todaytradition is no longerenough.America hasundergonea
zeitgeistshift, a fundamental change @ur mostbasic valuesAmeri-
canswant ajusticesystemnow thatis fair in termsthatmake sensin
light of what we believe today to be true aboutindividualsand the
cause®f their behaviorMoreover, ordinaryeople,aswell ashonor
able membersof the legal profession, desperately seekaanhorita
tive basisfor making cruel, wrenching,difficult, even impossible
decisionsaboutguilt and innocenceresponsibility,competenceand
dangerousnessbout whaoshall be confinedor punishedaboutwho
shallbe helped and who shall be free.
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We do notseekthe ancientbut harsh option®f Solomonthe
sternfather (" Cut thechild in half!”), but rathertheforgiving under
standingof akindly modernmother(* Thosebadcompanionsed you
astray,poor baby'). We say,who arewe to judgeanotherindividual's
conduct? Weonly wantto understand itModern Americans exhibit
little concern forthe consequencesf an action, but considerable
concernfor its causeNo matter how heinousthe crime, with the
dead stilluncountedand the woundedstill bleeding,we ask,"Why
did he do that? We apparentlybelieve that if we understandthe
motive, then thechaos createdby crime is stilled, orderis restored,
andour lives remainundercontrol. Becausainderstandingpringsus
theseblessingsto understands to forgive, to understandll is to for-
giveall.

Our forgivenesss further compelledby our modern concepof
motives.We no longer believein evil; we scarcely acknowledgee
existenceof sin. We acceptthatindividualsdo harm, butwe believe
thatthey do sdor reasons beyontheir control.This modern,wide-
spread deniabf personal responsibility for conduetwhatthe radio
talk show hostgall "victimism" —is both a productof psychology's
infiltration of the Americanlegal systenandafundamentatauseof it.

Modern psychology—and its psychotherapeutic offspring—is
wed to a systemic, liberaliew of accountability T he centralpremise
of American clinical psychology that theindividual at birth is an
infinitely malleablelump of clay thatcan be, ands, shapednto any
form at all by the handsof parentsandfamily; thatform is thenfired
into its durablepersonality anatharacteistructureby theimmediate
and larger society.(Not to pushthe metaphortoo hard, but it also
follows that theforcesof society can breathesefragile vessels.) Ithe
child turnsout badly,it's the parentsor society'sfault.

The psychologizingof America ispartand parcebf theliberal
izing of America over the last thirty years.It is no stepat all to go
from blaming parentsto blaming the system— background neigh
borhood,income,class, sex;ace, political andéconomidanequities—
for every instanceof failure in every realm. Psychologists, like
liberals, blamethe systemfor everything. (Of course, conservatives
blametheliberals.)

Thetruthis thateach and evergneof us, liberal and conserva
tive—as individuals;as citizens;asvoters;as jurors, judges,and law-
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makers—has contributed to a comprehensiveunderminingof the
American legal systerthroughthe institutionalizationin our justice
system of the assumptions, principles, and prejudiocafl current
American psychological practice.

We have allowedhetenetsof psychology to bewritteninto our
law and its practitionersto be swornas the ultimate expertson all
issuesin which law toucheson questionf humanresponsibilityfor
behavior becausa coherentsystemof law cannotexist without a
moral foundation.American intellectuals and legal expexs all
stripeshavediscardedthe religious foundationsof their antecedents
andhaveembraced irtheir placetwentiethcenturypsychology'siew
of humankindand the moral condition. Strippedf any explicit rel
gious trappings,psychology masquerades an impartial, scientific
foundation forthe understandingof human behavior.As suchit is
welcomein our courtroomsand legislativechambers wheréankly
religious systemef beliefarenot.

The Modern Moral Script
Thanks to thepersuasivanfluence of clinical psychologyon modern
Americanintellectuallife, many,if not most,of the intellectualelite in
this countryembracethe basictenetsof Freudiantheory, howevedis-
guisedrhetorically in contemporaryargon. The beliefs are as firmly
ingrainedasthoseof our traditionalreligions,andashardto question.

There are someobvious similarities betweemmodern psy
chology'sview of the human condition and the traditional Judee
Christian religious view, and somenot so obvious.The Tree of
Knowledgeof Goodand Evil in the Gardenof Edenis replacedby
sexin all its dramaticaly staged complexitythe snakeis repressed
into thedeepespartof the self, and the appleeatingwomanpartis
pickedup by the bad motherwhofirst seduceshe hapless childthen
punisheshim for herown transgression3.ravelingthrough thepsy-
chosexual stagdsavesindelible markson thepsychemuch like the
stain of original sin, or sins.Trouble-free drive satisfactiormight be
likened to a returnto the Gardenof Eden,and redemptionvia the
action of a SupremeBeing has been transformedinto awakening
under thewise guidanceof the psychotherapist.

Theideasof freewill and moral choicehavevanishedfrom the
landscapeThereis no way thata helpless child can be hetdspon-
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siblefor what happenso him or her.In the postFreudian worldpy
the time achild canmake moral choices,by the time achild hasa
conscienceor Superego, mosgif the damagethatcan bedoneto the
psyche haslready beenncurred.Babiesare morally neutral,fragile
vesselsshaped and cracked abdokenby forcescompletelybeyond
their control. Presentlay psychologistswith no intellectual consis
tency but insistentvigor, extendthe period of extremefragility way
pastthe Oedipalyears,well into adolescencdn this system, sin and
guilt areimpossiblein youthand illogicalin adulthood.

Innocences not simply lost;it is destroyedby cruel parentgand
badenvironmentsDrunkenand abusiv@arentscan brutalizea child,
gangs can leagoung people astray,and poverty creates its own
deplorablesetof values.It is bad parentsand anunjustsocietythat
causeheinnocentchild to turn intoacriminal. If we understandhe
causethenwe understandhe crime.Whodunithasbecome an exer
cisein psychoanalysis.

An interestinginconsistency inmodernpsychodynamidheory
is the assertionthathowevershapedgcracked,or broken,the mind of
the child is infinitely malleableln the properhands,thecrack can be
filled, the shapecan be recast,the disorderedyouth can becom
pletely rehabilitated.Belief in rehabilitationis necessarily accompa
nied by a beliefin the effectivenessf therapy. Afterall, it is through
therapythattheinitial damageto the psycheis identified,inapproprt
ately fixated ideasare deenergizedand symptomsre dissipated. If
lying, stealing,destroying,hurting, and lulling are seemssymptc
matic expressionsf psychologicaldisorders,then they too should
respondto therapeutictreatment.So shouldwife beating, child
molestiry, publiccursing,drugabusegchronic drunkennessnd any
one of the othersocially offensivemental disorders. Given such
view, sentencingffendersto therapyis perfectly reasonable.

Variationsin modernpsychologicaltheoryareendless, evolving,
andincreasingly ad hoc, but the overwhelming majorityof whatthe
conservative mediaall "theintellectual elite,” aswell asthe psyche
logical clinical practitioners inAmerica,in andoutof our courtrooms
and legislativechambers, embracat leastsomeof these tenets in
someform or other.

Whatis true of American intellectualss also true of a great
many ordinaryAmericans educated iour rigidly secularinstitutions
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of higher learningWhile requiringno coursein ethicsor thegreat
religionsof theworld, we do require agreatmanyof our students in
both high school and collegéo take a generalcoursein psychology
beforegraduatinginto theworld aseducated persons. Sinttgs has
beengoingon for decadest wasinevitablethatmanyof the tenetsof
psychology— particularlythoseaddressinghe causes obehavior—
shouldhavebecomepartof the fabric of Americanmorallife, of core
culturalbeliefs.

You'd be hardput to find an Americanwho wasn't, at leasta
little bit, *psychologized,evenif heor shedeniest vehemently.

Readthesentencebelow.Do anyof themsoundfamiliar?Have
you everheard yourhairdresseor your bartendemor your classmate
say anything similar? How about your teachersQr novelists?Or
moviesr musicals? Recognize anythesethemes?

"The mindhasto protectitself by repressinghe memoriesf terrible
traumas:

"Thereare lots of troubledpeoplelike the womann TheThree
Faceof Eve.”

“Homophobic guys argust repressedjaysreacting againstvhatthey
really are”

"Psychotherapgan putyouin touchwith your real unconsciougeel
ings:

“Truth serumganrevealideasand feelings youdidn't even know you
had”

"Hypnosis letshe real you out from underwraps.l'd neverlet any-
bodydoit to me'

JustasmostAmericans arébrought upin asocietythat accepts
theJudeoaChristianethic—and metaphysics—asthe fundamentater-
rain on which we build the edifices ofour legal and socialstructures,
sotoo do we grow up in asocietythat hastakenthe psychodynamic
script for the dramaof life and the nature of man—and, certainly,
woman ancthild—asits psychosociatartingpoint.

We acceptthe validity of the psychodynamic script becauseve
feel it makes sensef our lives. We want to understand whatakes
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people behavasthey do,and we want to lay blamefor everything
that goeswrong somewhere outsidthe individual. We are looking

for a moralcompasghatis intellectually satisfying and scientifically
valid.

DYSFUNCTIONAL FAMILY PSYCHOLOGY

IN THE COURTS

Modernclinical psychologygivesuswhatwe wantand needo reach
moral decisionsn both personal and public domains;helps uswe
believe,to bettermakelaws and administerjustice.T h e disavowalof
personal responsibilityntrinsic to dysfunctional familytheory finds
an apparently surprisingut really quite naturahomein theintrica-
cies oftraditionalAmerican legal reasoning.

Motivation is a centralcomponentin American moral rea
soning.We havelong acceptedthe ideasof provocation andmiti-
gatingcircumstancesdt's understandableo steal bread wheyou are
hungry;it's not understandabléo steal Porscheslt's okay to shoot
the guy if you find him in bed withyour wife; it's not okayto shoot
the butcherbecause you didnlike the cut of meat.The considera
tion of motivation,of intention,and of stateof-mind are essentidb
evaluationof guilt in the American legal process.

Today,thanksto the" enlightenmenrt from modernclinical psy-
chology,we go much, mucHartherdown that path.Many educated
Americans,along with their attorneysand lawmakersand judges,
have bought—lock, stock, and barrelthe modern psychopolitical
assumptionthat, dueto dysfunctional families ané dysfunctional
society,the individual is simply not responsiblefor his or her own
behavior.

This hasled us directly to the currently fashionablebattered
woman syndromedefense againstnurder and assault chargethe
epidemicof child abuse allegationsf every typereachingeveninto
decadegpast—onceyou are injuredyou stayinjured untilyou work
it outin therapyor in therapeuticourtroomactions— andtheappar
ently infinite numberand varietyof excusedor behavioron thepart
of the disabledand the disadvantagedhat would put anyoneelse
completelybeyond the pale.

We acceptthe psychological expertsn the courtroombecause
they echoour populistbeliefs. They put the scientificseal ofauthen-
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ticity on generally heldriiewsaboutthe natureof childrenandhuman
development, abouhe causef behavior and personal and societal
responsibility.We hear whatwe expectto hear andwe acceptit as
truth.

It is clearthateach and evergne of us hascontributedto the
takeoverof the American legal andudicial systemby psychology.
Grateful patients, hubristic practitionetsmwilling jurors, conscien
tious attorneys, ugto-date judges, ancconcernedegislatorshaveall
participatedin an unwitting conspiracyto hand over our formerly
democraticlegal systemto a handful of necessarily selinterested
hired guns.Thatour motives—andtheirs— weresometimeghe best
hardly improveghesituation.

TherearenoinnocentbystandersWe have allbeen willing wit
nessedo the marriageof psychology andhe law, we haveall been
willfully blind to thedreadful offspringheyhavespawned.

And their offspring areeverywhere.

Thesystem isanightmareof misrepresentation aridjustice,of
fantasy andlistortion.It must change.

DECIDING WITHOUT EXPERTS

Societyhascreated itown monster hereAsking people,demanding
of people,that they do what theycannotdo forcesthem to believe
thattheycan.Demandinghatpsychologygive usanswerst doesnot

haveinevitably forcedt to cutloosefrom the short bondsof science
andto fly into thefreer realmsof art. In the faceof our demandgshe

experts also blind themselvdheybecomewhatwe havedemanded
thattheybe.Now it is time we demandhatthey stop.

If psychologists won'stepdown from the witnessstandvolun-
tarily, the courts musthrow themoff forthwith. True science itself
suffersfrom so many limitationghat thepublic doeswell to listen
with skepticismwhenit entersour courtroomsand legislative cham
bers. Pseudscience fraudulentscience should be shownthe door
without a hearingand sentbackto wherever itsproperdomain may
be. T he pervasiveacceptancef clinical psychology'sclaims by our
justicesystemmust be undonepieceby piece andstepby stepif we
areto saveour sanity.

We could start by having each'expert; courtemployedor
defendanthired, attachexactprobabilitiesto judgmentsof diagnosis,
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competenceand responsibilitythenforce the expertto show scien
tifically why thosejudgmentsaremorelikely to be correct thanudg-
ments of laypersons.Do not permit one single useof so-called
clinical intuition to buttressflimsy, unsubstantiatetestimony.If this
is supposedo be sciencethenrestrictit to science.

Thatshould go dong way toward gettingMiss Marple off the
witnessstand.

Thecourtsarenot helplessTheycanthrow the expertsoff the
payroll andoff the witnessstand.They can firethe forensicevalua
torswho work forthestate.Theycangive thedeterminatiorof com-
petenceover to grand juries and let trial juries decideon their own
how much responsibility an accusedindividual should bear for a
crime.

In our system,ordinary peopleshouldserveasfinders of fact,
ordinary peopleshouldreach decisionsbout whatthe laws of the
land shouldbe and whois guilty or innocentof breakingthem,who
has done wrongand to whom, who shouldoe punished andvho
shouldpay,andhow.

Ordinarypeople mustakebackthese dutieandrightsfrom the
hired guns;we mustwrestthe legal systenbackfrom the psychoex-
perts.Americansmustreclaimtheir rights ascitizensand resumehe
burdenamposedon themby ourlegal system.

It should be the peoplethrough theirjudgesand juries who
decidethe degreejf any, of diminished responsibilitymentalinjury,
or disability in both criminal andcivil caseslt should be up to the
peopleto judge the evidencefor claimsfor all varietiesof mental
functioningand malfunctioning.

In criminal cases]et the defendantprove directlyto the court
his or her inability to form or executea plan, or to appreciatethe
consequencesf anaction,or to controlactionsor whateverthe par-
ticular law in the caserequireswithout thefarcicaltestimonyof puta
tively clairvoyant clinicians.

In MassachusettsGovernor Weld enragedthe liberal press
when he pushedfor the elimination of the "not guilty by reasonof
insanity’ verdict and its replacement withthe verdict "guilty but
insan€! The later would entail treatmentin a mentalhospital fot
lowed by imprisonment. Referringo the infamous San Francisco
junk food insanity defense the governorsaidin the springof 1996,
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"If they eatgood Twinkies insteadf bad Twinkies andtheywake up
sane somenorning, thenthey goto prison insteawf going backout
onthestreet (Boston GlobeMarch9, 1996).

Whatis the point?Why sendthem toa hospitalat all?If con
victs are diabetics,we would not sendthem to a hospital for treat
mentof theirdiabetesTheywould beimprisoned along witlall their
fellow nondiabeticconvicts andgiven daily mediation fortheir dia-
betic condition.Why shouldthe so-called mentallyill be treatedany
differently? Thereis no treatmentfor the "criminally insan& but
drugs,and drugs theycan get anywhere.lt is a fiction that mental
hospitals provide effectiveeatmentabove and beyonthat provided
by the drugs. A mental hospital suppliesnothing effective but
employment forthe staff. Antipsychoticdrugscan beadministered
justaseasilyand farmorecheaplyin prisonsthan in mentahospitals,
and therewill be no discernible difference whatsoevar the cure
rate.

We muststop pretendinghatpsychology camlo whatit clearly
cannot.

In civil trials, let the plaintiffs demonstratethe injury and its
causedirectly to the judge and jury without any intervening testr
mony aboutthe unknowabletruth of their claims by psychoexpert
witnesses. Let welfare applicantslemonstrateheir inability to work
without themisbegotteradvocacyf clinical experts.

Insurancecompanies and managdukalth care organizations
haveto putastopto reimbursement focrazy diagnoses and ineffec
tive treatmentswhile patients,and parentsand familiesof patients,
must bring suit for malpractice. Prosecutors shouldook into
bringing chargesfor fraud. If psychologists won't police themselves,
societymust dait for them.

Any change inthedirectionof recapturingpower forthe people
would be swimming againstvasttide.

Psychological practitioners have powerful professional and
financial reasondor claimingthat both diagnosis and rehabilitative
treatmentarevalid, reliable,and scientifically basedinsurance com
panies andchealth careadministratorshavesoundadministrative and
recordkeepingreasondor desiringclearly definedand numerically
coded diagnostic categories. Various individuals imstitutionshave
understandable humanitarian interestprioviding equabccessanda
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social safetynet for those for whonthe playing field will never be
level.Judgesand jurorgtruly needexpertopinion on thementalfunc-

tioning—and malfunctioning—of individuals who enter into the

legal system.

All theseneedsanddesiresare understandable, thayeall more
thanrational,but they cannotbe met by the shamof today's level of
expertisan diagnosis anynorethan ababy'snutritionalneedscan be
metby a pacifier.

Judgesand juries,the people alonemust decide questionsof
insanity, competence, rehabilitatiorgustody, injury, and disability
without the help of psychological experts antheir fraudulentskills.
A democraticsociety imposegxactlythese burdensn the average
man and woman anan our judgesand legislatorslt is time thatwe
give up our attemptsto hand off the weight onto the shouldersof
professional decision makend. is pasttime that we throw out the
whoresand takebackour courts.
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